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EXCERPTS FROM THE DEPOSITION OF STANLEY ADAMS 
UNITED STATES DISTRIC% COURT 
SOUTHERN DISTRICT OF NEW YORK 
COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff, 
Ve (M. E. L.) 
69 Civ. 5740 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, et al., 


Defendants. 


April 3, 1973 
10:00 a.m. 
Deposition of STANLEY ADAMS taken by 
Plaintiff pursuant to notice at the offices 
of Cravath, Swaine & Moore, Esqs., One Chase 


Manhattan Plaza, New York, New York 10005, 


before Herbert H. Prokop, a Shorthand Reporter 


and Notary Public of the State of New York. 


SOUTHERN DISTRICT COURT REPORTES 
UNITED STATES COURT House 
FOLEY SQUARE, N. v., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


D 
APPEARANCES 


CRAVATH, SWAINE & MOORE, Esqs., 
Attorneys for Plaintiff 
One Chase Manhattan Plaza 
New York, New York 10005 
ROBERT S. RIFKIND, ESQ., 
ROBERT K. BAKER, Esq., 
of Counsel. 


PAUL WEISS RIFKIND WHARTON & GARRISON, Esqs., 
Attorneys for Defendants ASCAP 
345 Park Avenue 
New York, New York 

JAY TOPKIS, Esq.-, 


of Counsel. 
-and- 


HERMAN FINKELSTEIN, Esq., 
By: BERNARD KORMAN, Esq-, 
of Counsel. 


HUGHES, HUBBARD & REED, Eeqs., 
Attorneys for Defendant Broadcast 
Music, Inc., et al. 
One Wall. Street 
New York, New York 
RICHARD WILE, Esq., 
If Counsel. 


If IS HEREBY STIPU: `F" AND AGREED by 


and between counsel for the respective parties 


hereto that such deposition may be signed and 
sworn to before any officer authorized to administer 


an oath. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y. NV. 10007 TELEPHONE: CORTLAND 74560 


hpg ADAMS 


STANLEY ADAMS, having been 
first duly sworn, was examined and testified 
as follows: 

EXAMINATION BY 

MR. RIPKIND: 

Q Mr. Adams, will you give your name and 
address to the reporter. 

A The name I gave. 3 Orcherd Lane, 
Great Neck, New York. 

Q Mr. Adams, are you the President of 
Defendant ASCAP? 

A Yes, I am. 

Q You have been president of ASCAP, or I 
should say you were president of ASCAP from 1953 
to 1956? 

A Yes. 

Q And from 1959 to the present? 

Yes. 


You are also Chairman of tke Board of 


Yes. 
Q Does that office always go with the office 
of the presidency? 


A It has. 
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field so that while the exploitation methods are 
identical, the specialization differed. 

Q Did you organize a compauy called the 
Stanley Adams Music Company? 


Yes. 


A 
Q Is that still in existence? 
A 


The corporation has been dissolved. 

Q What was the purpose of organizing that 
company? 

A Economics of course always plays a part 
in that. There were other reasons. E. B. Marks 
had “What a Difference a Day Makes“ and “My 
Shawl." It was E. B. Marks when they retired 
from ASCAP. 

At the end of 28 years there is a privi- 
lege of renewal on the part of the writer and I 
exercised and put that in Stanley Adams, the ASCAP 
part of the firm. 

Q Did you have two companies? One in -- 

A Of course not. 

Q There are writers who are principlas of 
publishing companies? 

A I am just talking about myself. I know 
nothing about any writers. 
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When did you organize Stanley Adams? 

A When the renewal rights came due on 
“What a Difference a Day Makes." I would say 1962. 

Q And that had previously been published 
by Marks? 

A Yeu. 

Q Do you recall when Marke left ASCAP and 
went to BMI? 


No. Early 1940's. Exactly, I don't 


Had they published your works at that 

Had Marks, that is, by 1940? 

They published some of my works up to 
1940. Not ali, of course. 

Q Did you ever discuss with any of the 
e°ficers of Marks their decision to leave ASCAP 
and join BMI? 

A I did not. 

Q Did you discuss that decision with other 
writers? 

A I did not. 


Did you discuss it with anyone? 


Q 
A No. 
Q 


Wasn't it, in fact, a lively subject of 
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discussion at that time, within the craft? 

A Yes, it was. 

Q Did anyone discuss it with you? 

A You see, the word discussion is semantics. 

Q I mean taik about it. 

A People wondered why Marks left ASCAP, 
if they did, what they were going to get from BMI 
if they did leave ASCAP, and it was all hypotheti- 
cal and theoretical. Nothing of any great mo- 
ment. 

Q Did a number of writers, to your knowledge, 
leave Marks at that time? 

A Not to my knowledge. 

Q Did you hear that a number of writers 
aid so? 

A No. 

Q Did any representative of Marks ever 
seek orally or in writing to explain to you their 
decision to leave ASCAP? 

A Not that I recall. 

Q Did you come across writers who expressed 
the view that Marks had acted improperly? 

A No. 


Q We were talking t your work with 
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to the membership in e be C)ristmas and because of 


that we hold the meeting generally around the 15th 
of December, in order to get the checks out in time. 

Q Was the subject matter of Mr. Wood's letter 
discussed at the January meeting of the board? 

A I don't recollect that exactly. I know we 
were served with papers, we were in litigation so there 
was very little to discuss that. 

What was discussed was to defent the suit 
vrought by CBS. CBS shortcircuited any necessity of 
discussing that letter. 

Q What was the nature of the discussion that 
did occur? 

A In general, and again this goes towards put- 
ting me through a memory Course, that we are being 
sued by CES and then we would defend the suit. 

Q Was there any discussion as to why you 
should defend the suit? 

A I guess when you are going to think somebody 
is going to put a match to your house you generally get 
a hose to put out the fire. 

Q Was the CBS complaint viewed by you as 
putting a match to your house? 

A It's possible. Any match is liable to burn 
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Q At least a house of straw. 

Prior to the board meeting of January 29, 

1970, had you discussed the substance of Mr. Wood's 
letter of December 19th with any member cf the ASCAP 
board? 

A Yes. 

Q With whom did you discuss it? 


A I don't remember. Just in general. I may 


have had lunch with somebody, or a committee meeting, 


or something of that sort. 

Q What was the substance of the discussion? 

A As far as I remember, we couldn't begin to 
think what CBS was aiming at, what they were driving 
at. It was a very general letter. It certainly 
wasn't specific. 

Q Did anyone express to you or did you express 
to anyone a view as to what it was that CBS was driving 
at? 

a How could I guess what CBS was driving at? 
It's up to CBS to tell us. 

Q I am not asking you how you could; I am 
asking you whether you did it. 

A No. 
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Do you, today, have an opinion as to whether 


any form of per use licensing would be desirable or 
undesirable? 

A I don't know what you mean bv it. 

Q Let's make the following supposition, Mr. 
Adams: Suppose that CT’, CBS Television Network pro- 
posed to pay ASCAP a specified fee for each use made 
by CIN of a work in the ASCAP repertory thar fee to 
vary upon the nature of the use, that is the background, 
and so forth, according to a schedule of fees to be 
agreed upon, and in the absence of a specific agreement 
between the parties as to the price tag on that schedule 
of fees, the fees to be set by the court, let's say y 
Judge Ryan; do you have an opinion as to whether that 
arrangement, which is, as I understand it, different 
from the arrangement now prevailing, would be desirable? 

MR. TOPKIS: Is that the end of the question? 

MR. RIFKIND: May we have 17 read back, please? 

(Question read.) 

MR. TOPKIS: I would point out that it is not 
only different from the arrangement now prevailing but 
it is also different from any arrangement I have heard 
before suggested in the course of this litigation. 


That doesn't mean that I object to the 


SOUTHERN DISTRICT CUURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, NV., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


72 


D 10 
| witness's answering the question but it looks like we 
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are off on variant 87. If you have an opinion-- 

A I don't have an opinion on that. I think 
all the terms and conditions would have to be much more 
clearly thought out, and I think in light of this sud- 
den supposition that I have never heard here to infor- 
mation, that I would have to think about that. I would 
have to think about whether or not I considered that, 
from the standpoint of the ASCAP membership,a better 
form of licensing chan now exists or than others that 
may be available. 

I would not give you an off-the-cuff opinion 
at. this meeting because I don't know. 

Q What other things would you want to know as 
a predicate for an opinion? 

A You would have to tell me what the entire 
thing is. I don't know. I an not going to tell you 
what to ask. I don't regard that as a complete form 
of per use license. There may be other ramifications 
that you haven't expressed. 

Q Just talking what I have expressed as an 


offer. 


A I would have to think about tha‘ because I 


would have to take all the terms and conditons that 
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are implied in that, not only what you have mentioned-~ 
and I'm not at this moment prepared to tell you what the 
other things are—1 certainly could not take a supposition 
like that, that's flung at me at this particular moment, 
and give you an opinion. I don't know. 

Q You say this is different from any form of 
previous license that you have ever heard of before. 
What form of previous per use licenses have you considered 
in the past? 

MR. TOPKIS: I think he said type of license. 

A I said type of license. 

Q Have you given thought to any form of license 
that is similar to what I have just described to you 
but perhaps better and more fully articulated? 

A Mr. Rifkind, the answer is very definitely 
no. You see, I may be a very old-fashioned xellow 
but I think that ASCAP has the perfect type of licens- 
ing and before I would give consideration to some other 
form of license I would have to have the germ or seed 
in ny mind that there is something wrong with the present 
licensing form and now I am talking about encompassing 
the entire betterment of the entire membership and not 
STanley Adams per se. That's part of my job. 


The license we 4 today has served the 
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Gisabilities, if I can use term, to benefit the 
overall picture of their colleagues. 
Q For instance? 
Por instance you have a blow down award system. 


What is a blow down? 


>» O > 


Well, that is wh- the writers in classes 
above 975 take less money for performances in order to 
benefit those below. 

The Awaräs Committee, comprised of people 
who are not members of ASCAP, make certain awards and 
five per cent of the write:s' money is taken and de- 
posited--rather, goes to these pe~ple for the benefit 
of people who are in less fortunate economic positions 
since nobody get an award who gets more than, I believe, 
$15,000 a year in the popular field and $20,000 a year 
in the symphonic. The people who gèt most of the awards 
cannot «ive any of it back. There are things beyond the 


commercial aspects in ASCAP's distribution and philosophy 


j 
that are not so simply answered as the questions you are 
| directing to me. So, therefore, since ASCAP membership 
| is benefitting by the existance of ASCAP, I think it 
| would be much worse for the writers of this country if 
| there were no ASCAP or BMI. . 

(Recess to 2:00 o'clock P.M.) 
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13 
I am not acting you for a verbatim re- 


port. 

A No, I mean the contents. I don't draw them 
in the first place. 

Q Are they always drafted by Mr. Finkelstein? 

A Yes. 

Q What is the funct.on of the advisory com- 
mittee? 

A The advisory committee is a committee 
that meets to bring to the attention of the board 
of directors, through me, some of the things that 
are going on, some of the questions that the 
membership might have, some of the things they 
think micht need changing. 

It is done to let the membership feel 
that ey are part and parcel of the society's 
operation because ASCAP only exists for its mem- 
bers, that is the whole function, and the pub- 
lishers have one, the writers have one but the 
writers have another one on the West Coast and 
the publishers do not. It is like a seminar, very 
informal. We meet twice a year. Sometimes there 
is an agenda and sometimes there is not. There 
is no formality as to what you can talk about. 
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It is a free-for-all, colleagues get- 


ting together discussing mutual problems. 


Q These are people that are not on the 


Not on the board. 
And you meet with them? 
A I chair both, all the meetings. 
Q Who else attands the meetines? Does 
Finkelstein attend the meetings? 
A He does, 90s. 
Q Anyone else? 
Yas. 
Is it an «lected committee? 
Appointed. 
Appointeii by the president? 
By me. 
Other than your appointees who else par- 
ticipates? 
A Someone from management, in the East 
Paul Mark, Pavl Adler, gometimes Dave Coombs 
On the West Coast, Regional Director 
rerb Gott iel. 
Q When was the mosc recent meeting of th: 
advisory committee? 
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A When I was in California, probably the 20th 


or 29, February. 


Q — What are the types of things that are 


discussed? 

A Anything you can think of. 

Q What, in fact, was - 

A Well, they are not very vital matters 
that are discussed. 

Why such and such doesn't get more of a 
performance credit than something else, matters 
that ar: comparatively unimportant. 

but it is basic, you give the feeling 
to the membership, they are participating in the 
actions of their society. 

Q How many West Coast writer members are 
there? 

A Well, listed, I don’t know. 1 would say 
about 25. 

And the East Coast a like number? 

Yes. 

And publishers? 

Publishers, don t have tco many. 

How many? 

About seven or eight. 
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Those seven or eight are not board rəm- 


They are not board members. 

Mr. Adams, let me show you a newspaper 
clipping from the March 17th, 1973 issue of Cash 
Box, headline “Jazz Composers Claim: Works in 
Limbo, No Logging Department.” 

A I have seen it. 

Q Have the complaints referred to in this 
article been discussed at an advisory committee 
meeting? 

A Yes. 

Q What resolution was reached, if any? 

MR. TOPKIS: Could you possibly indica:e 
eo me some relevance of this line of inquiry to 
the issues in this litigaticn? 

MR. RIFKIND: Tes. 

MR. TOPKIS: Would you? 

MR. RIFKIND: Yes. The complaints re- 
ferred to in the acticle reflect the fact that the 
ASCAP distribution system results in an uneconomical 
allocation of ASCAP revenues, and fails to reward 


writers in proportion to the use of their music, 


> ` 
t 
7 ` 
"LLL — — 


a circumstance N does not redound to the 


* 
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Q But these problems all have public domain 


! 
| hpmch1 Adams 110 
| 
as a springboard. 

A That's correct, if that's what you mean, then 
I don't think there is another function for that 
committee that I can recall. 

Q Dees the committee proceed by making recom- 


mendations for a determination in each specific instance 


SE SO AS SEIS: —— — — 


or does it proceed by general rule? 


A Each instance. 


A Yes, very enpha ical ly. 


| 
| 
Q Do you have a public relations committee? 
| 
| 
j 
| 


Q What are the principal functions of the public 
| relations committee? 
| A X like to think of that as a three-headed 
| aansten; euphemistically speaking. Public relations, 
| astonar relations, and this committee functions in the 
| public relation aspects, as distinguished from the other, 
and chaired by Cy Soleman. 
Q You say it has three -- 
N That's my version. Public relation, member- 
ii ship relation and customers relations. 


Q What sorts of activities does it engage in 


An respect to customers relat' ns? 
A I, for instance, will go around as a member, 
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| o£ course I'm ex-officio, but I will go around to radio 
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stations, television stations, visit them, socialize 
with them, try to find out if there are particular 
problems involved. T would go and address, if I am asked 
to, different radfo stations, conventions, little parties. 
We have a station relations departuent that goes around 
to visit our customers. In general, that's about the 
il size of the customers relations aspect. We used to 
have a publication. For instance. if a program director 
wanted to talk about rivers, proram about rivers, 
| we would supply a list of\ all rivor songs, birthday 
songs, and maka programs andyemila though you may, 
the correspondence and the apyrecintion of that was 
very, very heavy, particularly on the radio erd of it. 
Q Is it an aspect of the wok with respct to 
customer relations to promote the une of ASCAP nic? 
A No. 
Q Just to keep ASCAP customers happy? s thet 
the thrust of it? 
A I wish I can say that is true. 


Q Dees that -- 


A ves, it aims to have as fine a relationship 


as possible between the customer and ASCAP. 


Q Does it receive complaints from customrs? 
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I mean complaints about service -- 
The public relations committee receives no 
complaints from customers. 
Q The membership aspect of this work, what is that 


addressed to? 


A | Somebody's birthday, the Gershwin stamp we 


just got, anything that's going to project: the member- 
ship, what it contributes, how it heips, the musical 
culture of this country, publicizing our nenbership 
wherever possible, individuais, the honors they received, 
the magazine we put out, all directed to -- and, as I 
told you, a large part of my job is concerned with 
membership relations. There are many facats to member- 
ship relations. 

Q Do I understand then that membership aspect 
of this committee's work is designed really to keeping 
the existing members happy? Is that one of the things 
that it is supposed to be doing? 

A That’s one of the things it is suppose! to 
be doing, yes. 


Q And public relations, what is that addrsssed 
to? The third head of your three-headed monster. 
A As I say, like the Gershwin stamp, we sent 
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that to a number of prominent people, and the honors 
that were being granted to ASCAP members. We ive 
functions. I was engaged as chairman to keep the public 
library alive in this city, the music division. That's 
pixalic relations. I raised $130,000; otherwise the 


music section of the public library would have closed. 


ASCAP regards itself as a good public citizen over and 


above the mere function of being a performing rights 


society. The public relations aspect is part of that. 

Q Is one of the aspects of that activity member- 
ship recruiting? 

A No, not public relations, except in the 
advertising. 

Q Does the public relations committee have 
responsibility in the first instance at least, with 
respect to advertising? 

A Yes, they do. 

Q Do they develop an advertising program? 

A We have an advertising agency that develops 
the program for submission to the sub-ccmmittee of the 
public relations committee, that supervises the ads. 


Q That, in turn, reports to the board on the 
advertising budget? 
A The budget definitely, yes. 
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Q And that is approved by the board? 

A The budget for the public relations committee 
and, of course, part of the subsidiary of that budget 
is ine advertising is submitted to the finance committee. 
The financa committee then submits its reports to the 
board of directors. 

Q Do you know how large the budget for adver- 


tising isi 


A No. 


Q Do you know approximately how large it is? 

A No. 

Q Do you advertise for purposes other than the 
recruiting of membership? 

A Yes, I told you that. We let the world know 
what the members are doing, honors they have received. 

Q Do you advertise for the purpose of recruiting 
membership? 

fs Yes. 

Q Why is that? 

A Economics. 

Q What are the economics? 

A Well, I’m sure you know the answer, but I'll 
give it to you anyway; that on the charts, the charts 


have become very, very important in negotiations. We 
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found B.M.I. assuming the ascendency to some degree 


in radio and, faced with negotiations for local radio, 

it seemed to us that the way to counterbalance and 

get our posture more favorable was to have more of the 
current membere who were doing the work, making the 
charts, and that was the genesis of the progress 
committee's work in recruiting and getting members 

into ASCAP so that in future negotiations ASCAP would 

be in a better position to receive more money. Economics, 
yes. 

Q By “charts,” I take it you were referring 
to the hit tune top record charts? 

A Several charts. There is the middle of tha 
road or so-called easy-listening chart, the top hundred. 
country and western, the soul, and so on. 

Q Does the advertising seek both to attract 
writers who are not now members of any performing rights 
society and to attract writers who are members of 
BMI or affiliates? 


A B.M.I. is never thought of in connection with 


You make no effort to attract writers from 


We make effort to attract writers in the ASCAP 
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banner. We don’t look for labels, B.M.I. or non- 
affiliated, or who they are. 

Q You ere not distressed, are ‘ou, or are you, 
when you attract a B.M.I. member to ASCAP? 

A No, certainly not. 

Q Let me “how you an advertisement that apparently 
appeared in Variety on Page 43 on December 27, 1972. 

A Yes. 


Q It says in the right-hand column in print 


that a lot of people who thought they couldn't join 


ASCAP suddenly discovered they could, and did the first 
chance they got; °they also discovered that at ASCAP 
they had a voice in the decisions that affected then, 
because ASCA? is run by its own members and that makes a 
difference." 

A difference from what? 

A That makes a <lifference in the fact that they 
are having a say in the organization versus not having 
a say in the organization. 

Q Is there an organization in which they don't 
have a say? 

A Yes, of course, 


Q Which organization? 


A B.M.I. 
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MP. RIFKIND: Will you mark that? 

(The advertisement that appeared in Variety 
on Page 43 on December 27, 1972 marked CBS-Adams 
Exhibit 110 for identification.) 

Q Let ma show you Plaintiff's Exhibit 108 for 
identification and ask you if you have seen that 
advertisement before. 

A Yes. 

Q This ad anys, “Why is the mova to RSC? 
Because ASCAP pays more." ASCAP pays more than who? 

A More than B.M.I., more than SESAC. 

Q Does ASCAP pay more than B.M.I. and SESAC” 

A On a feature performance, I would say yes. 

Q Let me show you Plaintiff's Exhibit 120 for 
identification, which is a print of an advertisement 
with an attached memorandum to Mr. Bryan Buda -- 

A I want to go back to that statement. 
Provided it's running on the same track. I just want 
to add that. 

Q What does "the same track" mean? 

A If it's a popular song, feature perfo ane, 
wa pay more. 

Q This ad says in very large, boldface type, 


"you own us. They own you." Have you seen that ad 
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before? 

A Yes, I have. 

Q The memorandum that is attached to it says 
that Mr. Paul Mark okayed and initialed this ad, with 
some slight change. Is Mr. Mark an appropriate person 
at ASCAP to authorize an advertisement's use? 

A Yes. 

Q Who do you understand they“ to be in the 
phrase, "You own us. They own you."? 

A B.M.I. Unless it includes SESAC, too. 

Q It says, "The difference between ASCAP and 
B.M.I. is rather simple” -- 

A Then why do you ask the question? 

Q I want to know whether I misunderstood the 
ad. Is that advertisement intended to attrac’: B.M.I. 
utffiliates to ASCAP membership? 

MR. TOPKIS: I think you might ask that 
question of the man who formulated the advertisement. 


MR. RIFKIND: I am asking why ASCAP paid for 


the publication of that advertisement, what purpose 


did ASCAP seek to serve, since he is president of 
the society and I think he is an aporopriate person to 


ask that of. 


MR. TOPKIS: If you want to ask if he knows 
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about the expenditure of the ad, that's all right. 

It is directed to B.M.I. members of people who were 
thinking of joining the organization or anybody else. 

MR. RIFKIND: That's your testimony, Mr. 
Topkis. 

MR. TOPKIS: I mean the plain meaning of 
the English language, which is no more or less than 
Mr. Adams can tell you about unless you qualify him 
as the author. 

WR, RUPKIND: We have now reviewed a 
series of advertisements and I can go on and review 
a series more, all of which to me seem to be addressed 
to B.M.I. members. 

THE WITNESS: No, just a minute. You showed 
me an ad where I would venture to say fifty per cent 
nave no affiliation; that we attracted. 

Q I am asking whether this ad 

A It speaks for itself. This is a competitive 
market. There is no pretensicn on anybody's part 
B.M.I. hasn't attempted to get ASCAP writers. There 
is no question about that. So, the answer is yes. 

Q Yes, ASCAP has attempted to get B.M.I. 
members? 

A Any "E that legally could come over and 
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Q What factors did you take into account in 
revision the schedule? 

A The ordinary inflationary indicators of the 
present economy. 

Q A fee based or a percentage of somebody else's 
revenues 

A I did not say that. You are talking about the 
fee now. 

Q Have you participated in discussion: with 


respect to the percentage that should be sough of the 


A Yes. 

Q And what factors have entered into your 
thinking in determining how to revise those vercent:ges? 

A The offer made by the customer. 

Q Anything else? 

A Whether or not we would be required to audit. 
whether or not we would undergo additional expense, 


whether those possibilities would be climinated, whether 


they guaranteed if they were late in payment there woild 
be a analty involved. 


These were considerations that elped to 


establish a rate. 


Q Any other factors? 
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Not that I can think of. 
Did you take into eccount what BMI was charging? 


No. 


O > O P 


In determining the fees for general licensees 
other than general inflation what factors have you 
taken into account in revising your fee schedule? 

A That's pretty much the reason. 


Q General inflstion? 


A Yes. 


. 
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Q This is the first occ. ion on which you 
have seen the letter? 

A Yes. To my recollection it is the first 
time I have seen it. 

Q You didn’t see that letter in preparing 


for this deposition? 


A I cannot be sure-- for what? 


Q In preparing for this deposition. 

A No. 

MR. TOPKIS: Are you going to ask the 
witness any questions about it? 

MR. RIFKIND: I am. 

MR. TOPKIS: If so, why don't you read it 
with care? 

Q Do I understand correctly, Mr. Adams, 
that until this moment yw aave never seen this 
letter before? 

A Yes. 

Q You did, however, say that you had heard 
about the letter? 

A Yes. 

Q What did yor hear about the letter? 

A That the contention of the AGAC board was 


that this was a vio in of the bulk license. 
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Q From whom did you hear that” 
I don't remember. 


Was it from an ASCAP board member? 


A 
Q 
A No, I said from the people at AGAC. 
Q 


From whom did you hear about the letter? 
I am trying to identify the person who spoke to you 
about this letter. 

A I don't know from whom I heard it. 

Q In an effort to prod your memory a bit, 

I am asking you hether you heard it from a member 
of the ASCAP board. 

A I don't know if I did or net. 

Q Do you recall this letter ever being 
discussed at a meeting of the ASCAP board? 

A No. 

Q The ASCAP executive vaittee? 

A I don't recall it being discussed within 
the confines of ASCAP at any committee or board 
meeting. 

Q Do you recall it being discussed outside 
the confines of ASCAP? 

* If I heard about it and discussed it, and 
if it vas not in ASCAP, it must have been cutside 


of ASCAP. 
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do you know Mr. Burton Lane? 
Surely. 


Is he a member of the ASCAP advisory com- 


He is. 


bid this subject matter of this letter come 


The subject matter of the letter did not 


Let me finish my question. 
— at a meeting of the ASCAP advisory 
committee, did it come up? 

A As far as I know, it didn't come up. 

Q Do you recall about when, in point of time, 
the subject matter of the letter vas menti:-ned to 
you? 

A No, except judging by the date of the let- 
ter it was on or about the time the letter was 
sent, or shortly thereafter. 


O Whoever it was that mentioned the ratter 


to you, what did he say about it? 


A I don't leven know if it was a he, she, 
or they, or the general discussion. The point that 


I recall is that there was implicit, at least I was 
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told, in this letter or in this proposition of 

3M for the tapes, a violation of the bulk license 
Clause in the AGAC basic contract. 

Q Did the peole or person you were speaking 
to, express any view as to the soundness of the 
position Mr. Lane was taking? 

A No, not soundness except it was a violation 


of the ccatract and they wanted to put whoever it 


was, who had received or was contemplating . making 


a deal, the possibility of violation. 

Q That is, the publisher would bo violating? 

A I don't know. I am just saying that it 
is the interpretation of the letter, wh. it was 
to me. 

Q Did the people or the person who was re- 
porting about it to you indicate their own or his 
own view as to whether there was in fact a violation 
of the AGAC -- 

A Not that < recall. 

Q Do you recall whether you formulated any 
opinion of your own as to whether a violation of 
the AGAC contract was involved? 

A Yes. 


Q What was that view? 
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R The view was I had not been consulted 
anå if any of my works were used I would have the 
publisher consult me as to the rate. 

Q As to the rate? 

A As to the rate. 

Q Was it your view that under the AGAC con- 
tract you had a right to be consulted in that 
fashion? 

Yes. 


Do you know whether any of your works were 


I do. 
Were they? 
One. 


Published by which publishing company? 


Consolidated, who used to be Tommy Dorsey, 


Dorsey Music. 
Q Were you consulted by them? 
No. 
Did you protest to them? 
I got my lawyer subsequently. 
Mr. DaSylva7 
Yes. And ~- 


MR. TOPKIS: You don't have to talk about 
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any conversations you had with your lawyer. 

A (continuing) Before anything else was done 
a deal was made between 3M and ASCAP so there was 
no reason +: pursue the matter further. 

Q The only work of yours that was used by 
3M was used on one or more of the 3M tapes which was 
under the ASCAP license? 

A I think so. 

Q Do you recall when it was that you first 
heard that one of your works was going to be used? 

A No. 

Q Do you recall how your works were going to 
be used? 

MR. TOPKIS: Or had been used. 
Q Do you recall in what circumstances you 


learned that one of your works was to be or had 


beej used by 3M? 


A I think six months later or a year later, 
whenever the statement time came, that was outlined 
as part of the royalty statement. 

Q Royalty statement from ASCAP? 

A No, from the publisher. 

Q What sort of royalty was the publisher 
paying you? A synchronization royalty? 
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A Whatever the royalty was for the license 
granted 3M. It was outlined. I don't know the 
phraseology. 
Q Do you remember the name of the work? 
A Sure I do. 
"There are Such Things." 
"There are Such Things"? 
A Yes. 
0 Is it your recollection that the use of 
that song by 3M on one of its tapes was covered 
by the ASCAP performance license that was ultimately 
entered into with 3M? 

MR. TOPKIS: Could I have the question back? 

(Question read.) 

MR. TOPKIS: I am not sure I understand 
that question. 

You mean retroactively? 

I would imagine that any performance that was 
licensed by ASCAP subsequent to 1968 was a licensed 
performance. 

MR. RIPKIND: That is precisely what I am 
trying to find out. 

Let me rephrase the question. 

Q Do you understand that the use of the 
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tape containing your song, the performance of the 
tape, if you like, was at any time licensed by ASCAP 
or was it licensed by the publisher? 
MR. TOPKIS: If you know. 
A I really don't know the answer to that. 


Q When you asked Mr. DaSylva to do something, 


f 
what was it that you wanted him to do for you? 


MR. TOPKIS: I think I will direct the 
witness not to answer. 

It seems to me you are intruding into 
the relationship between the principal and his at- 
torney. 

Q At the time you went to see Mr. DaSylva 
about the use of your song, what did you understand 
the state of affairs with respect to your song 
to be? What was the problem that prompted you to 
consult with Mr. DaSylva7 

A I answered the question. 

Q Try it again, if you would. 

A Why should I try again? I said I felt it 
was a violation of the bulk deal and I had not been 
consulted. 

Q What was a violation of the bulk deal? 

A The publisher making a deal with 3M without 
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2 consulting me. 

3 Q It was your understanding then, that 

4 Consolidated had entered nito an agreement with 3M 

5 for the use of your song, is that correct? 

6 A Yes. 

7 Q Was it your understanding that the publisher 
8 had granted 3M a performing license to your song? 

9 A Yes. 

10 Q Did you ever ascertain whether the publisher 
had in fact granted a performance to your song? 


12 A I got statement which outlined the money 


and, again, I assumed the deal made with 3M was 


for performing rights. 


If my statement contained money received, 
I would have to say it was for performing rights. 
x 7 Q You said you never pursued the matter 
further because subsequently ASCAP entered into 
an agreement for licensing with 3M. 
What effect did you understand the ASCAP 
license to have with respect to the performance of 
your song, a performance license for which had been 


granted by Consolidated? 


A “(hat I would receive the payment for the 


Br 8 8 


performance through ASCAP. 
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Q Did you understand that the ASCAP license 
to 3M superseded and was substituted for the per- 
formance licenses granted to Consolidated? 


A I had not thought about that. 
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Q 9 why would you expect to get future 


performance license royalties from ASCAP rather than 
Copsolidated? 

A Becase ASCAP had a license with n 
and if that work was done under the license, ASCAP 
would pay me for the performance. 

Q That is why I. am trying to figure out 
whether it was your understanding that the ASCAP 
license superseded the Consolidated -- 

A Mr. Rifkind, I didn't give it that tought. 

Q Did you, directly or indirectly, at any 
time tell anyone at Consolidated, or any representative 
of Consolidated, that their action with respect to your 
song ws unauthorized under the AGAC contract? 

A No. 

Q Did you make any protest to Consolidated 
concerning their action with respect to your song 
at MMM? 

No. ait 
Did anyone do so in your behalf, to your 


Not to my knowledge. 
Did anyone report to you that they had? 


No. 
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Q Did you have discussionswith 17 other , 
writers, composers or lyricists as to their rights 
under the AGAC contract with respect to bulk licens- ~ 
ing? 
A No. 
Q You testified yesterday that you had been 
active in what was then SPA, in the working out, 
hammering out, as I think you put it, of the 
1947 AGAC contract. What was the purpose to be served 


by the Bulk Licensing Provision? 


A The purpose? 
Q Yes. 
A Again, you are sending me back 26 years. 


MR. TOPKIS: I take it you mean what 
led the witness, as he best remembers it, to favor 
the clause as it was ultimately adopted. 

MR. RIPKIND: That is right, or in the 
alternative in the course of drafting and working 
on the thing, what were the views expressed by his 
fellow writers as to why they wanted that sort of 
a clause. 

A I would think that with any reputable 


publisher in his catalog he has hundreds if not 
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thousands of works. By the same token, a writer, 
having worked with the publisher has a few. A pub- 
lisher can make a deal for the bulk and not par- | 
ticularly care what haprens to A, B, C's song, because 
he makes a deal for his entire catalog. 
A writer having only one or two works 

possibly with that publisher does not feel he is 
in a favorable condition economically under that set 
of circumstances. That is the motivation of the 
genesis as I recall for resistance of allowing a 
publisher to make a bulk deal. 

Q Have there been any developments between 
the earlier SPA contract worked out in 1937, and 1947, 
which lent energy and interest to the Bulk Licensing 
Provision? 

A Specific instances? 

Q Spec ic or notorious occurrences which 
made writers feel that this was an important 

A No, we just happento have very alert 
writers that anticipate things happening. I don“ 
recall anything, no. 

Q Did you familiarize yourself with the 


terms on which Consolidated licensed your song to MMM? 
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were? 


No. 


Do you have any idea of what those terms 


No. 


So you do not know whether those terms 


were highly R disadvantageous, desirable 


or undesirable? 


A xou better ask me each one in turn. 

Q Do you know whether they were advantageous? 

A No. 

Q You do not know whether they were dis- 
advantageous? 

A No. 

Q You do not know whether they were desir- 
adle? 

A Yes. I didn't think it was desirable. 

Q Why did you think ~- 

A Because I was not oonsulted. 

Q Sometimes good things happen to one by 
surprise. Why was it undesirable merely because you 


were not onnsulted? 


A 


p. 


I pride myself on having some idea what I 


think somethi.; is worth T ‘ave written, and it is 
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not desirable for somebody else to do:what I think 

I can do as well if not better. At least I am 
consulted about something I create. Parenthood, you 
know, is a very, very serious thing. 


Q Did you, although you were not originally 


consulted, subsequently inquire into the terms on 


which your song had been licensed by Consolidated? 

A I didn't. 

Q Has Consolidated ever granted synchroniza- 
tion rights to one of your songs? 

A Not to my recollection. 

Q Has Consolidated ever granted mechanical 
rights to one of your songs? 

A Yes. 

Q Have they consulted with you before =-=- 

A They don't have to. The terms are 
set cit in the contract. 

Q Have they granted mechanical rights at 
less then tha statutory two cents? 

A Not to my knowledge. 

Q Have any of your pu”»lisher granted 
mechanical rights to one of your songs at less than 


the statutory rights of two cents? 
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A Again, not to my knowledge., 
Q Have any of your publishers granted 
synchronization rights to any of your songs? 
A Yes. 
Q Have they, in each instance, consulted 


with you prior to granting such rights? 


A One time not, 

Q Was that in derogation of their duties 
to you? 

A I don't know whether the bulk deal was 


in the contract governing that song, or the obliga- 
tion on the part of the publisher to consult with 
the writer, so I would have to examine the contract 
to be able to answer that question. 

Q Is it your understanding that publishers 
are generally accustomed to consulting with writers 
before granting synchronization rights? 

A I don’t know about any other writer. I 
can only talk about myself. 

I would suppose you know a lot about 
other writers. Do you recall the song as to which 
a publisher didn't consult you on synchronization 
rights? 

A I do. 
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Q What was the name of that song? 
A "What a difference a day makes.” 
Q When was that written? 
A 1934. 
Q Have any of your publishers granted motion 


picture performing rights to any of your songs? 


A No, I don't think so. 

Q Have any of your songs been performed on 
televisiun? 

A Yes. 

Q Were you consulted by anyone prior to that 
performance? 

A License granted to ASCAP. 

Q You are still the daddy of that song. ï 


must say I am not clear what the difference is 
between a bulk ldcense granted by publisher and a 
blanket license granted by ASCAP., 

A I have granted a non-exclusive license to 
ASCAP of my catalog. I have granted to ASCAP a 
non-exclusive license. 

Q Is ther: reason why you would grant 
such a license to u , but not to your publisher? 

A We have a contract between AGAC, and I. 
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want the publisher to conform to that contract., 
Beyond that, I haven't given it any thought. 

Q You said that you as the father of a song 
want to be consulted. What is different of a pub- 
lisher dealing with it and ASCAP dealing with it? 

A That is ASCAP's function to collect for 
performing rights, and I willingly granted them 
a non-exclusive license, police it, take care of 
it. I am satisfied in the way they handle my 
business end of it and that is the reason for it. 

It is a much broader organization. It has reciprocal 
ayreements with foreign societies and takes care 

of what today has become the major income of the 
writer. 

Q Your publisher grants some categories or 
is entitled to grant, as I understand it, some 
categories of performance rights, namely motion 
picture performing rights, is that correct? 

A No. 


That is not correct? 


Q 
A Again, consent must be gotten. 
Q 


Why is your consent a prerequisite to 
the publisher's licensing activities and not to 
ASCAP’ 3? 
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2 MR. TOPKIS: Isn't al. “ir? just a 


lengthy inquiry between participatory democracy and 


4 the other party to a contract? 


5 MR. RIFKIND: Perhaps. 


TOPKIS: Why waste time on it? 


RIPKIND: I wouid like to know what 


One answer is =- 


TOPKIS: 


I would like the witness to 


RIFKIND: 


I am not interested in this 


TOPKIS: 


13 point. I would direct the witness not to answer the 


question. It couldn't be sillier. Yes, it could, 


but not very much. 


i Q Mr. Lane also makes the point in this 

1 letter, as I understand it, that in addition to 

16 violation of the Bulk Licensing Clause of the AGAC 
19 contract, there is a violation of that clause which 
D deals with post-1937 uses, that is, uses unknown cr 
2 not granted by the publisher pi ior to June 1, 1937. 


Did you consider that aspect of the 


2 publisher's conduct or Mr. Lane's analysis of the 
a situation? 
2 
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No, I didn't. 
As you think about it now, do you think 
is merit in Mr. Lane“ s contentions along 
A I told you yesterday, once something is 
settled, I give no further thought to it. 
Q I am asking you to think about it now. 
A I would have to take a week or so, .saybe 
more. I am not going to give yo .» answer on any- 
thing like this. I have no answer. 
Q Do you nw reall any conversation with 


anyone from November 1° oz thereabouts down to 


today? That is, with r-spect to the subject matter 


of Mr. Lane's communication of November 15, 1965? 

A To the present? 

Q Yes, 

A No. 

Q Mr. Adans, I show you a letter dated 
July 6, 1966, from Herman Finkelstein to Allen Arrow, 
which h. previously been identified as Plaintiff's 
Exhibit 62 for identification, and I ask you whether 
yon have ever seen it before? 

A I didn't see this letter, no. 

Q You didn't see this letter? 

A No. 
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You have not seen it prior to this 


That's right. 

Did you ever discuss the subdsvance of 
the letter r probla referred to in it with Mr. 
Pinkelstein? wr 

A Yes. 

Q When was that discussion? 

h I don't know. 

Q Was it, to the best of your recollection 
at or about the time of this letter? 


A I would say that is a fair assumption, 


Q Was your discussion with Mr. Finkelstein 
about the subject matter of this letter before or 
after the inguiry you received from somecne at AGAC 
about 3M and ASCAP's position? 


A I don't remember. 


Q Let me go back a step. Was the inquiry 


you. got from someone at AGAC before or after Mr. 
Lane's letter of November 15, 1965? 


A The inquiry — yes. 
Q What is the answer? 
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R I heard from AGAC about what the posture 


of AGAC was going to be about MMM prior to when I 


heard about this letter. 

Q Since the letter from Mr. Lane of November 
15, 1965, wes before the letter from Mr. Finkelstein 
of July 6, 1966, presumably the inquiry you got from 
AGAC was prior to Mr. Finkelstein's letter as well, 
or is that unsound? 

A That would seem to be right, 

Q Did the inquiry that you got from AGAC, 
some time prior to November 15,1965, raise the problem 
of both licensing? 

MR. TOPKIS: Excuse me, what is this 
inquiry from AGAC that you are talking about? 

MR. RIFKIND: Mr. Adams testified at the 
beginning of this morning, that he first heard about 
MMM via an inquiry from AGAC as to ASCAP'’s position. 

MR. TOPKIS: I understand. 

A You just answered the question you asked 
me. You did it perfectly. 

Q That may be, but I don't perceive it. 
When you received the inquiry from someone at AGAC, 
did that someone indicate that an area of AGAC's 


concern was the bulk licensing problem referred to 
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in Mr. Lane's letter of November 15? 

A The inquiry was that some tapes were 
going to be made by 34M _ . what would ASCAP's position 
be on publishers granting performing rights. 

Q At the time that Inquiry was received, 
were you aware thet there had been any discussions 
between 3M. and ASCAP with respect to the grant of 
performing rights? 

A No. 


were not aware of it? 


You are now? 


Q 
A No. 
Q 
A 


Pardon? 

Q You are now aware of that, that there had 
been discussions pricr to that inquiry? 

a The letters you showed me from Collins? 

Q, Exectly. 

A Yes. 

Q Did you express to the person who made 
inquiry from AGAC your view as to publishers granting 
performing rights to Ju? 

A I didn't, 

Q Did you express your view to Mr. Finkelstein 
when you referred 
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A I referred the conversation to Mr. 


Finkelstein. 


Q In so refsrring it, did you express your 


A 


Q You say that at or about the time of Mr. 


Finkelstein“s letter to Allen Arrow on July 6, 


1966, you had some 008 with him about the sub- 
stance or subject matter of this letter? 
A Yes. 
Q Did you have discussions with anyone else? 
A NO. 
Q What did Mr. Finkelstein say to you and 
what did you say to Mr. Finkelstein? 
MR. TOPKIS: On what occasion? 
MR. RIFKIND: In connection with Mr. 
Finkelstein's letter to Allen Arrow, of July 6. 
MR. TOPKIS: If the conversation didn't 
involve rendering of legal advice, I have no objection. 
A Let me see the letter again. 
Q The letter in substance refers to Mr. 
Arrow an inquiry or complaint received from PRS. 
A Mr. Finkelstein, as I sanii ta discussed 


the fact that PRS -- that ASCAP was handling the PRS 
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performing rights in the United States and was 


so informed by PRS. ‘There was no lengthy discussion 


about it. 
What 414 you say to Mr. Finkelstein 


I listened. 


~ 


Q And said nothing? 


3 A Wo. 
10 Q Did either you say to the other this 
n point raised by PR 8 -- 
; 12 A I didn't hear the first part of the ques- 
13 tion. 
T Q Did either you say to Mr. Finkelstein or 


Mr. Finkelstein say to you that the matter raised 
by PRS wili rené-r more difficult the activities of 
3M in acquiring performing rights to its tapes of 
background music? 

He didn't. 


Did you? 


No, I didn't. 


0 pP 2? 


pid Mr. Finkelstein report to you any 


further developments with respect to the matter 


raised in his letter to Allen Arrow of July 6, 


1966? 
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a Not that I recall. 

Q Did he ever tell you that he had .. <ived 
a reply from Mr. Arrow? 

= No. 

Q Did he ever tell you that he had received 


communications from anyone else with respect to the 


PRS problem? 
A No, not that I recall. 
Q Down to the time of your discussion with 


Mr. Finkelstein on the PRS matter, did you have any 
discussions other than those you have previously 
identified for us concerning 3M's activities? 

A No. 

Q Did Mr. Finkelstein ever report to you 
that he had attended a meeting at AGAC with Burton 
Lane, Edward Elison, Leon Kellman, and representatives 


o? 3M concerning M's activities? 


A You asked me the question, I answered it. 
Q What is the answer? 
A I told you I heard from AGAC and reported 


that to Finkelstein who set up an appointment and 


went over to AGAC and had a conversation with then. 
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Q Did he report to you on the tenor of 


that discussion? 

A No, he didn't. 

Q Did he report to you anything more than 
the fact that he had attended such 4 meeting? 


A I believe he said he discussed the 3M 


matter with the people at AGAC but no details. 


Q.. Did he report to you that representatives 
of 3M were ‘present at that discussion? 

A No. Were they? No, he didn't. 

Q Did he report to you what the nature of 
the probl. nder consideratio: at his meeting with 
AGAC was? 

A What I told you is a'l he reported. He 
discussed the 3M matter without going into details 
or telling me the cast of characters who were there. 

Q Did ue tell you what aspect of the 3M 
matter was discussed? 

A He didn‘t. 

Q Did you ever discuss with "ir. Finkelstein 
or with anyone else the question of whether 3M would 
be able to continue to produce tapes of background 


music if it did. t obtain access to the ASCAP 
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Q Did Mr. Finkelstein ever expres” to you 
the view that 3M would not be able to produce tapes 


or continue to produce tapes without such access? 


A He didn't., 

Q Did you form an opinion on the subject? 
A Nos 

¢ Did you ever disvwuss with Mr. Finkelstein 


or with anyone else, the question of policing un- 
authorized uses by zu“ s customers? 

A may have, 

Q To the best of your recollection, with 


whom did you discuss -- 


A Mr. Finkelstein, 

Q Did you discuss it with anyone else? 
A No. 

Q To the best of your recollection, when 


was the earliest such discussion with Mr. Finkelstein? 
A Wo recollection. 
Q To the best of your recollection, was it 
at or about the time of his letter to PRS? 
A I would rather not conjecture. 
MR. TOPKIS: His letter to -- 


MR. RIFKIND: The letter concerning PRS. 
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Q To the best of your recolluction was it 
before or after his report to you that he had 
attended a meeting at AGAC, concerning 3M? 

A I guess it would be subsequent to it. 

MR. TOPKIS: Please don’t guess. 

A (continuing) I don't know. All of 

these dates i don't recall. 


O Did Mr, Pinkelstein report to you that the 


subject of Mr. Lane's letter of November 15,1965, 


had been discussed with representativ~s of AGAC? 
È He didn't., 
(recess. ) 

Q Mr. Adams, did Mr. Finkelstein ever express 
to you the view that Burton Lane‘s letter of November 
15, 1965, was too mild, and that a more strenuous, 
wigerous protest should have been made? 

A No. 

Q Did anycne roport to you that he had ex- 
pressed such a view? 

A No. 

Q Did Mr. Pinkelstein tell you that he had 
expressed the view that AGAC should have brought 
suit against publich«ars who negotiated directly 
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Not that I recall. 
Q Did anyone report to you that he had 
expressed that view? 


A No. 


Was that your view? 


I have no view. 

Did you have a view? 

No, I didn't. 

Did you have a view at the time you con- 
sulted with Mr. DaSylva? 

A No. 

Q I think you said that the problem you 
raised with Mr. DaSylva concerning Gonrolidated was 
resolved as far as you were concerned because ASCAP 
granted 3M a liceuse, 

MR. TOPKIS: I don’t think that was the 
witness’ testimony. ze recited merely chronological 
facts, namely consultation with Mr. DaSylva ani 
the fact ASCAP then entered into an agreement with 
3M and he went no further. 

MR. RIFKIND: Perhaps I am incorrect, 

Q Perhaps I am incorrect, but in reciting 


that chronology, Mr. Adams, did you indicate or mean 
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to indicate that there was a causal relaticnship, 
that you went no further because ASCAP g.iunted 3M 
a license? 

MR. TOPKIS: I think the witness has 
answered that question. 

MR. RIFKIND: I don't think he has. 

MR. TOPKIS: Then we are in disagreemert. 

MR. RIFKIND: May I ask it just once more so 
I won't have to 90 back to the tape to find out 


MR. TOPEIS: All right. 


A I said ASCAP rade a deal with 3M and 


as far as I was concerned there was no reaon to pursue 
it further with Consolidated. 

Q Prior to the time that ASCAP made a 
Geal with 3M, was it your intention to pursue the 
matter with Consolidated? 

A I may have or I might not have. It 
depended -- that particular time, no. 

Q Mr. Adams, in 1966, the letterhead of the 
American Guild of Actors and Composers lists you 
as a member of the council? 

A No, it does not. 


Q It looks that way to me. 
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2 A Are there other initials after it? 

3 Q There are. take it those initials H.C. 
4 mean Honorary member of the council," Nevertheless, 
5 you are listed -- 

6 MR. TOPKIS: Whatever it says, it says. 

7 Q Did you attend council meetings of AGAC 

8 during 1966? 

’ A No. 

10 Q Did you attend any meetings with AGAC 


during 1966? 


MR. TOPKIS: I don't know that he was. 
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13 Q During 1966, did anyone at AGAC express 

* to you the hope that an agreement would be reached 

* between 3M and ASCAP? 

i A To the best of my recollection, the 

* phone call I received, the initial and only phone call 

18 was the last time I had any 8 with anybody / 

" at AGAC regarding the 3M matter, to my recollection. 
2 Q During 1966, were you aware that Mr. 

al Finkelstein was conducting negotiations with repre- 

2 sentatives of 3M. looking toward a 3M ASCAP agreement? 

2 MR. TOPKIS: During 19667 

a MR. RIVKIND: Correct. 

5 


Adams 
MR. RIFXINLD: That is what I am asking. 

A My answer is, le ving aside the year you 
have mentioned, I knew that he was pursuing or attempting 
to pursue an agreement with 3M, but I don't know 
the year. 

Q We have seen earlier some discussions in 
1964 that apparently took place. The letters from 
Mr, “ollins indicate that. And, at the other end of 
ite chronological period, some time in 1968 an agree- 
ment was in fact reached. Do you know whether or 
not, negotiations were continuing intermittently 
but con ‘nucusly during the period from 1964 to 19687 

A I do aot. 

Q If Mr. Finkelstein was conducting negotia- 
tic aith representatives of 3M in 1966, would he 
have reported that fact to you? 


A Not u nless they heat up. 


| 
Q Would he have reported it to the negotiating 


committee or the law committee? 
A Same answer. 
Q What does “heat up“ mean? 
A Where you get to a point which looks like 
the parties might be in the same ball park. 
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9 How did Mr. Finkelstein know what bail 
park he was supposed to b? in? 

A Ask Mr. nkelstein. 

Q Had he been given a guideline, marching 
orders or instructions as to what ASCAP's board 
thought the appropriate ball park was for this new 
use as to which there were not a great deal of precedent? 

A Not to my recollection until the time 
came when I mentioned Herman Finkelstein thought that 
area had been reached, end chen came in for instruc- 
tions. 


Q Mr. Adams, do you recall a neetir held 


in the ASCAP board of directors room in January of 


1968, attended by representatives of 3M, representatives 


of Asche and yourself, concerning a 3M license? 

A I remember a mecting when we came to a 
decision about the 3M deal. If that was the meetin,, 
yes, I recall it. 

Q What is your recollection of the principal 
items under discussion at that meeting? 

A I don't have any recollection of the 
details of it. I know that we came to a deal, but 


J can't tell you any of the details at all. 
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Q Do you recall any of the principal 
problems or stumbling blocks to an agreement which 
were resolved at that meeting, irrespective of how 
they were resolved? 

A No, I do not. 

Q Mr. Adams, do you recall a meeting of 
the ASCAP board of directors at which it was reported 
that some of the publishers were members of ASCAP 
and were represented at that board meeting, had 
engaged in direct licensing of 3M? 

A Yes. 

Q Waat do you recall having been said about 
that at that meeting? 

A Just as you said. 


Did anyone express any view <s to that 


A None that I recall, no. 

Q Do you recéll whether Mr. Brettler 
expressed any view as to that fact? 

A No, I do not. 

Q Do you recall whether Mr. Quiante express 
any view? 


A I don't recall anybody expressing a view 


except I heard a report that three or four publishers 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, Mv. My. 10007 TELEPHONE: CORTLAND 74580 


hs lines D 64 


had made a deal with 3M. That was your question 
and that's my answer. 
Did you express any view? 
No. 
Did you have any view? 
No. 
Why was this report made? What business 
was it of the ASCAP board? 
A The report was made by those who made it. 
You will have to ask them. I didn't ask them for it. 
Q Did you say it is very interesting and 
let's go to the next item? 


MR. TOPKIS: That suggests it was an item. 


I don't believe the record so indicatces. 


Q Did you say it is very interesting, let's 

go on to something else? 
MR. TOPKIS: Do you remember what you said? 

A I said nothing. 

Q Do you recall anyone present expressing 
disapproval of such activity by publishers? 

A I do not. 

Q You don't recall any discussion of it 
at all? 


A I just answered you. 
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Q You don't recall any discussion of the 
reported fact? 

A That’s right. 

Q Do you recall when the board of ASCAP 
finally approved a 3M ASCAP license? 

MR. TOPKIS: Are you asking the witness 

the date, or are you asking him whether he recalls the 
facc? 

Q Do you recall that the ASCAP board ultimately 
approved an agreement, licensing agreement, between 
3M and ASCAP? 

A Yes. 

Q Do you recall approximately when that 
approval occurred? 

A No. 

Q Do you recall any of the term. of the 
agreement that was reached at that time? 

A No. Of, course, that's on the record. 

Q Do you recall whether you formed an opinion 
as to whether the terms obtained by ASCAP were better 
than or worse then the terms that any of the publishers 


had negotiated with 3M previously? 


MR. TOPKIS: Better or worse than for 
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COLUMBIA BROALCASTING SYSTEM, 
INC. ; 


AMERICAN SOCIETY OF COMPOSERS, 
AUTEORS AND PUELISHERS and 
BROADCAST MUSIC, INC., et al., 


De fendands. 
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August 4, 1972 
10:05 a. m. 


Deposition of Minnesote Mining and 
Me nuf act:ur ing Company by ALLEN H. ARROW, 
taken by plaintiff, pursuant zo adjournment, 
at the offices of Orenstein, arrow, Silvermar 
& Parcher, Esqs., 1370 Avenue of the Americas , 
New York, New York, before Richard Kaufman, 
a Certivied Shorthand Reporte: and Notary 


Public of the State: of Nev York. 
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CRAVATH, SWAINS & MOORE, BSOS., 


i Rttorneys for plaintif 
j cne Chase Mashattan Tiaz 
Mow You, E. Y., 
RONALD 8. ROLF: 0, OF connsei. 


PAUL WEISS RIFKIND dee N & GAREISO:!, BSOS., 
Attorneys - Gefontan: ” SCAP 
245 Park S 
New York, N. Y. 
Aan BLUMSTEIN, ESQ., of counsel 


RL L EN H. ARROW resumed. 
JÆXAMZNATION CONTINUED 
BY MR. ROLFE: 

Q Mr. Arrow, I believe you told me at the 
last session of our deposition chat when you con- 
tacted Edwin H. Morris & Company you spoke with 


a Mr. Harry Gerson, is that correct? 


A Yes. 

Q Can you recall the date of that conversa: 
tion? 

A No, not precisely. 

Q Can vou recall.whether it was in the 
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Kramer sibsequent to that memorandu.: regarding his 
expressed position in that nmemorancum? 
\ 
A Yes. I regard hisfirst paragraph as 
having considerable humor in so fa 3 it reads 

"In view of our repeataily expressed 

position as stalwarts of ASCA”. e .” 

Mr. Lesser, who was sole stock~- 
holder of Fran: liusic Corp. had refvsed repeatedly 
to serve as a nember on the board of directors of 
ASCAP and had refused to have any orficer of his 
company run for office in ASCAP. His attitude had 
generally been that "It is a great fount of noney, 
but I don't want to be involved." 

I thought the statenent was beautiful 
under the circumstances. 

0 Did you ask Mr. Kramer ee it was 
made in jest? 

A I Con't recall agking in. 

Q Did you ask hin why they wore not enter- 
ing into a license agreement with 311? 

A No. It was a subject of zome en- 
barrassment to r2 personally, to speak frankly about 


it, because we regarded the Frank ik sic catalog as 


rather importent and as containing a number of 
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selecticns which 3N could really 


In addition, it wes 


opinion that Frank Music could have 


at the tine. We recograz ad thar i 
getting in on the ground flo . 3M project woul 
maxe the most money, + we were qui 
they be involved. 
I believe I an 
time that ltr. Kramer's deci 
that Prank Music Corp. simply did not 
considered a maverick and just didn’ 
enter into the agreement. 
Q Did Mr. Kramer teli 
been contactc by any ASCAP dire 
publisher? 
A No. 
Q Did you offer 
agreement,which would pay thas $22.50 
suitable material to be used in the 3+ 
A 1 Jon‘t recall. 
MR. ROLFE: Nou! you 
tiff*s Exhibit 44 for identification. 
{Photocopy of let:erc of M.anesota 


Mining & Manufacturine Company, undated and 
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ERAPRPTS FROM THE DEPOSITION OF AL BRACKMAN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff, 
~against- 


M. E. L. 69 Civ.5740 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, et al., 


4% oe so oo os se ce ce cf „% . 


Defendants. 


March 13, 1973 
10:10 o'clock a.m. 


DEPOSITION OF AL BRACKMAN, taken by 


Plaintiff, pursuant to subpoena dated September 15, 


1972, at the offices of Cravath, Swaine & Moore, Esqs., 


One Chase Manhattan Plaza, New York, New York 10005, 
before Molly Danish, a Certified Shorthané Reporter 


and irxy Public of the State of New York. 
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APPEARANCES: 


CRAVATH, SWAINE & MOORE, ESOS. 
Attorneys for Plaintiff 
One Chase Manhattan Plaza 
New York, New York 10005 
BY: ROBERT K. BAKER, ESQ. 
J. BARCLAY COLLINS, ESQ., of Counsel 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON, ESQS. 
Attorneys for Defendant ASCAP 
345 Park Avenue 
New York, New York 0022 

BY: Allan Blums. An, Esq., of Counsel. 


HUGHES, HUBBARD S REED, ESQS. 
Attorneys for Defendant Broadcast 
Music, Inc., et al. 
One Wali Street 
New York, New York 
BY: RICHARD WILE, E30., of Counsel. 


HOFHEIMER, GARTLIR, GOTTLIER & GROSS, ESQS. 

100 Park Avenue 

New York, New York 

Attorneys for Essex Music, Inc. and 

Hollis Music, Inc. 
BY: BERNARD GARTLIR, Esq., of counsel. 

oo OO 

IT IS HEREBY STIPULATED AND AGREED by and 
between counsel for the respective parties hereto 
that: such deposition my be signed and sworn to 


before any officer authorized to administer an 


oath. 
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Srackman. 


plaintiff, having been first duly sworn by the sotary 


public, testifiea as follows: 


EXAMINATION BY 


MR. BAKE?: 


Q 


ould you state your name and address for 


the record, please? 


A 


Al Brackman, 89 Brookside Drive, Plandome, 


New York 11030. 


Q 


> O ro Soo v» 0 Fr O * 


Q 


By whom are you employed, sir? 
The Richmond Organization. 
That is sometimes referred to as TRO? 
Sometimes; yes. 

What is your position there? 
General manacer. 

Did you attend college? 

Yes. 

Where did you go to school? 
City College. 

What was your degree in? 

No degree. 


What was your first job connected with the 


music business? 


A 


At Mills Music. 
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A I don't recall. It is not a normal procedure. 
MR. WILE: Are you limiting this to small 
performing rights? 
MR. BAKER: Yes. 
WILE: That may help the discussion a 
little. 
I don't recall any. 
are aware that performance rizhts are 


licensed to producers of theatrical motion picture 


producers through the Harry Fox Agency from tine to 


time? 

A Yes. Those are dramatic rights as a rule. 

Q You ere aiso aware, are you not, that there 
was a period during the 1960's in which some publishers 
licensed performance rights directly to the Minnesota 
Mining and Manufacturing Corporation? 

A Yes. 

Q You will understand what I mean if I refer 
to that corporation as the 3M Company? 

A Yes. 

Q Were you aware that in the early 1969's 
the 3M Company licensed performance rights 11. connection 
with background music service offered through ASCAP? 

A I wasn't aware of it in the early sixties. 
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I only became aware of it later on. 
O Later in the sixties? 


A Mid-sixties. 


Q How did you become aware of that? 
A 


We were approached for the use of some of 
our songs. After much discussion about titles and 
relating to the songs themscives, we then discovered 
the terms and conditicns were totally unacceptable to 
us because it requireé our collecting the writer's share 
of performances and accounting and paying for that share, 
which is a matter of principle with us in that we wouldn't 
have done that. 
Q You say you were approacned. By whom were 
you approached? 
A I believe the first call came from the 
Orenstein and Arrow office. 
Q Do ycu recall who at that office? 
A It was either Harold orentstin or Alan Arrow 
who made the first cail. 
you recall approximatejy when that: was? 
In the mid-sixties. 


Could it have been as early as the Fall of 


Yes, it could have been. 
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Q Do you recall what the terms of the 


proposal were? 


A I recall they had the fees divided into 


two segments, one a mechanical. fee and some part of the 
fee delegated as a performance fee. 

They also specified the term of the agree- 
ment was for only three years, to which we objected. 

Q Why did you object to the term of the agree 
ment being only three years? 

A They had no way of guaranteeing stopping the 
continuing useace after three years. They would not 
guarantee the recall of the tapes which they we:re 
sold outright, so it was a very bad dal, I thought, to 
take a fee that purported to be for three wars and 
yet would have continuing use much beyond that if some- 
one wanted it. 

Q Do you recall whether they were prepared to 
guarantce the Richomond Organization that they would 
use a certain number of their songs in the tape? 

A Yes. 


MR. WILE: Objection as to the form of the 


Do you recall how many songs they offered? 


I don't recall how many. ‘hey started up 
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with a list that eventually diminished to a few <ities. 

Q I take it that at no time during the 1960's 
did the Richmond Organization grant performance rights 
to 31 for use in connection with this background music 
service? 

MR. WILE: Objection to the form of the 

question, 

A No. We never granted them use. 

Q Do you know whether, pzior to the time you 


were approached by the 3M Corporation, thar. corporation 


had been negotiating with ASCAP for the purpose of 


obtaining performance rights to certain compositions 
in the ASCAP catalog? 
A No. 
Q When you had your discussions with either 
Mr. Arrow or Mr. Orenstein, did you inquire as to way 
they had not obtained performance rights through RSC 
MR. WILE: Objection to the form of the 
question. 
A I don't think we inguired why. We told them 
we just did not want to be responsible. 
MR. GARTLIR: The answer is Ne. 
No. 
Do you recall whether there was one set of 
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negotiations to include songs from your catalogs in one 
tape or was this a series of negotiations which went on 
and off during the period 1964 through 1969? 

MR. WILE: Objection to the form of the 
question. 

A It was one tape. 

MR. BAKER: I would like to ask the reporter 
to mark as Plaintiff's Exhibit No. 158 for identification 
a letter from Mr. Brackman to Mr. Arrow dated May 17, 
1965. 

(Letter from Mr. Brackman to Mr. Arrow dated 
May 17, 1965 marked Plaintiff’s Exhibit 158 for identifi- 
cation.) 

Q Does this refresh your recollection at ail 
as to when these negotiations may have taken place? 


Yes. 


A 
Q That would have been in the Spring of 1965? 
A 


Right. 

Q Do you recall now whether vhe initial discus- 
sicns concerned approximately 15 titles from the catalogs 
of The Richmond Organization? 

A Yes. 

Q In this letcer it indicates that you re- 


quested a copy of the contract? 
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A Right. 
MR. WILE: Object. 
MR. BAKER: Let the letter speak for itself. 
The letter specks for itself. 
Q Who was Al Shulman? 
A Al Shulman wes an attorney In our office. 
MR. BAKER: i would Jike to ask the reporter 
to mark as Plaintiff's Exhibit 159 for identification 
an interoffice communication from Mr. Bravkman to Mr. 
Mark dated May D, 1965 with three pages of attachments. 
(Interoffice communication from Nr. Brackman 
to Mr. Mark dated May 20, 1365 marked Plaintiff's 
Exhibit 159 for identifice'-ion.) 

Q I would like t» direct your attenticn especially 
to the last two pages which appear to be a list of songs. 
Do you recall whether tiese were the songs which you 
were discussing with representatives of 3M for possible 
inclusion in one of tleir tapes? 

A Yes. 

Q Were these the songs? 

A Being discussed? They must have been. 

MR. BALER: I would like to ask th: reporter 


to mark as Plaintiff's Exhibit 160 for identi‘ication a 


letter from Mr. Arrow to * N Brackman dated June 21, 1965. 
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a mechanical a me ee that was a concern to 


us because we were only being purportedly paid for 
three years, and here they would have the opportunity 
to use it much beyond that period. 

Q Did any representative of the 3M corpora- 
tion seek to persuade you that this would not be a 
service problem because of steps that they might 
take to assist you in detecting unauthorized perforn- 
ances? 

A I don't think so. I don't recall any such 
conversation. 

Q Why did you object to the indemnification 
provision? 

A Because they came to us knowing we controlbd 
these copyrights. We warranted that we owned the copy- 
rights ana were capable of licensing our songs, but why 
should I give a user, anxious to use my material, the 
indemnification when he knows these are my copyrights? 

If there is going to be a lawsuit, he had 
better share it with me if he wants to use these copy- 
rights. This is a policy we had. 

Q Have any of the companies in the Richmond 
Organization licensed performance rights to producers 
of motion pictures through the Harry Fox Agency? 
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A I believe so. 

Q You collect those licenses? You collect 
those license fees? 

A I don't think they separate as specific per- 
forming fees. I think it is a synchronization fee. 

What part is performance and what part is 
synchronization fee I don't know. 

Q In any event, the Fox Agency remits the fee 
for the combined synchronization and performanve rights 
to you? 

A Yes. 

Q bo you then pay the writer a proport:ion of 
that fee? 

A Yes. 


Q The Richmond Organization also licenses 


mechanical rights to phonograph record companies through 


the Harry Fox organization; is that correct? 
A Yes. 
Q They renit the amounts payable to you? 
A Yes. 
Q And you also make that division between 
writer and publisher? 
A Yei. 


Woy would the distribution of the writer's 
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* of the performance fees paid for performance 
rights by the 3M Company be any more of a problem than 
fees paid by the Harry Fox Agency? 
A Repeat that, please. 
Q I will repeat the question. 

You have testified that your companies 
received from the Harry Fox organization payments made 
with respect to that organization with respect to: 3 
licensing of performance and synchronizatica rights to 
aytion picture producers. 

' A Right. 

Q] You have also testified that you distribute 
to ters their share of mechanical royalties. 

A Right. 

Q Resulting from the licensing to phoncg:aph 
companies. 

And you also stated that one of the reasons 
you were not interested in the 3M proposal in the late 
Spring and early summer of 1965 was that you did not 
want to be encumbered to collecting writers’ shares of 
performing fees and paying those shares to writers. 

a Right. 
Q My question is, why is it any more difficult 
to pay a share of the mounts distributed by 3? to 
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writers than it is to pay a unts distributed by Harry 
Fox to writers? 

MR. WILE: Objection to the form of the 
question. 

A Two different usages. In the case of 
Minnesota Mining, there would be dozens of titles involved. 
Eventually they said it may be hundreds of titles involved, 
and we are not geared to pay performing shares through 
our computing system, nor ão we ever want to, because 
our writer contracts specifically exclude th. writer's 
share of small performing rights. 

Q In other words, the contracts as you under- 
etand them provide that one of the things tre writer 
reserves to himself,in layman's language, is his share 
of performing rights? 

A Right. Now, in the film I consider that a 
Gramatic right, and in practice we don't licerse more 
than one or two films a year; whereas, this Minnesota 
Mining was purported to us to be a project that might 
run into accounting and collecting, and accounting and 
paying out on hundreds of titles eventually if it were 
successful. This was all in the experimental stage. 

Q I would like to show the witness a letter 
from Mr. Shulman to Mr, Arrow dated July 15, 1965, and 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


Q Did the Orenstein-Arrow office, and espec- 
dally Mr. Harold Orenstzin, indicate to you, shortly 
after he received this letter, that he had believed 

2 that M had an agreement with you, at least an informal 
| “ ggreement with you to use some of the songs? 

A There was no agrvement. There ves: ert. 
of the song titles and what they were interested in. 

Every time thry looked at it they diminished 
it down, down, down, but there was no agreement. Noth- 
ing was firn. 

Q Did he represent to you, shortly after he 


received this letter, that it had been his understanding 


s 


A I don t recall that he pressed anythiig like 


that. They wersn't really interested in pursuinc it. 

Q After this rejection of the 3M proposal, 
N 2 there rfiditional negotiations with respect tc 
other 3M t:pes? 

A I don't recall any. 

Q Let me show you a 1 tter from Mr. Richmond to 
Mr. Oreuw:tein, which has previously been marked as 
Plainti/f’s Exhibit 48 for identification, and se» if 
thig refreshes your recollection in any way. 

? Right. 
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MR. BAKER: I would like to mark the nex’ 
exhibit and thin put the question. 

I am going to as’. the reporter to mark ar 
Plaintiff's Exhibit 162 for identification a memorandum 


from Earl Sheldon, with a list of the compositions 


attached, to what I assv » is Mr. Brackman, and ask him 
if the "Dear Al:" in this memorandw. is indeed hin. 
(Memorandum from Earl Sheldon marked 

Plaintiff's Exhibit 162 for identification.) 

A Th is no date on this. 

Q here is a date stamped on the third page. 

That document was produced by your be 

A This is supposedly after we rejected their 
egreument and they were talking about a new tape. 

Q It was also after Mr. Richmond's letter to 
K . Orentsein dated December 20, 19657 

A! Right. And they are now down to 24 titles. 

Q Does this refresh your recollection as to 
whether there were any discussions regarding direct 
licensing of performance rights to 3M after July 15, 
1965, when Mr. Shulman sent a letter to Mr. Arrow in- 
Gicating that they would like to pass up the 3M pro- 
posal as a mtter of policy? Do you recall any of theze 
negotiations in late 65 and early 667 
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31 
* After the original rejection of their 


agreement, I believe there was a discussion. As I 


recall, I think they said they were going to find a way 
of 


getting the performances paid throug: the ecciety. 
I think eventually they did it through BMI. 
That may have stimulated our interest. 


Also, I know that of these 24 titles, about 


co ew Oo „ VUN 


10 or 12 of them are split copyrights and either us or 
10 the publisher could have licensed them. 


1 A So we entered into a discussion., We would 
12 not have effected any agreement if it related to uur 


13 paying out performance fees to the writers or collect- 


m ing then. 


15 Q You don't know whether the "Dear Al: on 


is Plaintiff's Exhibit 162 is Allan Shulman or Al Brackman? 


11 A vo. 
8 MR. BAKER: I would like to ask the reporter 
e mark as Plaintiff's Exhibit 163 for identification a 
memorandum from Mr. Richmond to Mr. Brackman dated 
Pebruary 14, 1966. 
(Memorandum from Mr. Richmond to Mr. Brackman 
Gated February 14, 1966 marked Plaintiff's Exhibit 163 
for identification.) 
Q The first paragraph refers to the Turk-Ahlart 
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cat log at Cromwell? 

A Right. 

Q Can you enlighten me as to what Mr. Richmond 
was referring to? 

A Yes. When I told you before there were 
eplit copyrights on this list, this list that Earl 
Sheldon had sent in the “Dear Al:" letter, most of 
those split copyrights were shared between Fred Ahlart 


and ourselves. 


Consequently, they were capable of licensing 


these songs without consulting us, as we were capable 
of licensing without consulting them. 

Apparently they entered into an agreement 
with 3M, and now there was a question of them notifying 
us and telling us they would send us half the royalties, 
because they paid their writer half and we had to pay our 
writer half. 

We did not know whether they were coming as 
performance or synchronization. They were just going to 
send us half of what they got. 

Q Do I infer correctly from your prev.ious 
testimony that the Richmond Organization seeks to avoid 
granting licenses for split copyrights? 

MR. WILE: Objection to the form of the 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10097 TELEPHONE: CORTLAND 7-4580 


I don't know. Don't infer that. 

Q You said on the “ist attached to Plaintiff's 
Bahibit 162 for identification there were a number of 
split copyrights? 

A Right. 


Q Did you see any problem with respect to 


licensing those compositions to 3M? Was there any 
probłem other than the ones you have previously referred 
to? 
a No. 

Did you ask 3M to exclude those from the 118 7 

Ho. 

(Recess.) 

MR. BAKER: I would like to ask the reporter 
to mark as Plaintiff's Exhibit 164 for identification 
@ memorandum from Mr. Shulman to Mc. Brackman dated 
Pebruary 2, 1966. 

(Memorandum from Mr. Shulman to Mr. zrackman 
Gated February 2, 1966 marked Plaintiff's Exhibit 164 
for identification.) 
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0 Do you recall any discussions with anyone at 
3 the Richmond organization relating to Mr. Shulman’s request 
4 that certain split copyrights -- 
§ A He was referring to two different types of songs 


6 there, one which is split copyr qhts. 


12 7 0 What vas the other? 


8 A Well, some of these songs were foreign originated 
9 songs where we were only the sub-nublisher in the United 
10 States. The writers were members of foreign performing 

Ii societies, PRS, Performing Rights Society in England. 
82 1 think he was referring to a question whether 
13 we could license the right of share of performing rights 
14 of an author who was a member of a foreign performing 

15 society whose rights were vested in the society. We only 
16 ha’ the rights to license in this country rather han the 
7 ownership. 

18 0 With respect to these songs which were from the 
19 catalogues of the repertories of foreign societies, he 
D sought to exclude those from the list because you were 

A unsure as to whether the Richmond organization had the 

2 right to grant performance licenses to those work;3; is 

2 that correct? 

r A Right. I would assume that. 


5 MR. GARTLIR: You are asking him something 
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ēbout Shulman. You are now asking about himself? 
MR. BAKER: I am now asking him about himself. 

0 Subsequent to February 2, 1966 did you ever 
determine whether you had those rights? 

* We discussed it. I don't think we determined 
anything. 

0 You never made a decision cs to whether you had 
those rights or not? 

A I think we felt we did not have those rights. 

XI am pretty sure. 

0 The other categories referred to here were split 
copyrirhts? 

A Yes. 

0 Did you have any discussions as to why it would 
be desirable to substitute other songs from the Richmond 
catalogues for split. copyrights? 

A No. Unless it was business judgment in that 
Pred Ahlart had already licenzed the songs and they already 
had control. So we wanted some additional songs used in 
there. 

0 Was there any discussion of the inconvenience 
of having to account to co-publishers of songs? 

A There is usually no inconvenience of carrying 


co-publishers' songs, under normal licensing. 
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Would you regard the licensing of 3M as normal 


ing? 


A No. 
0 


Why not? 


A When you license a split song on mechanical 


+ copyright, meaning for phonograph records, you specify 


@ each publisher is t. receive directly from the record com- 

9 pany his share to share with his writer. So there is no 

10 step where one publisher is accounting to another pub- 

1} ligher who is accounting to his writer or in reverse, 

12 anā the Minnesota Mining procedure was completely outside 

13 the normal procedure. 

4 0 Did you ever discuss with Minnesota Mining any 

15 proposal where they remit a co-publisher's share directly 

16 to him? 

7 A We never even got that far in the discussions 

18 with them. ‘They had already made deals with other pub- 

19 lishers. s 

D 0 This proposal which you were discussing in late 

21 1965 and early 1966, do you recall what disposition there 

2 was of that proposal? 

z A Which proposal? For the use of these songs? 

% Which proposal was that? 

5 0 The proposal for the use of the songs listed on 
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2 Plaintiff's Exhibit 162 for identification. 
3 A And had we discussed 


Do you recall whether any deal was made? 


4 0 
5 R No deal was made. 
é 0 


Do you know why? 

7 & I think it just phased out. They had a time 
8 schedule and we objected to their contract base they were 
9 trying to work out, and I think because of the deadline 
10 to be met the whole thing was vhased out. 
1 MR. BAKER: Let me ask the reporter to mark as 
12 Plaintiff's Exhibit 165 for identification a memorandum 
13 from Mr. Richmond to Mr. Brackman dated February :.7, 1966. 
14 (Memorandum dated February 17, 1966, from Mr. 

Richmond to Mr. Brackman, marked Plaintiff's Exhibit 

165 for identification.) 
7 MR. BAKER: So you can consider these together, 
18 1 will ask the report to mark this as Pl aintiff's Exhibit 
19 166. Mark as Plaintiff's Exhibit 166 for identification 
D a memorandum from Mr. Brackman to Mr. Richmond, dated 
21 February 25, 1966. 
2 (Memorandum dated February 25, 1966, from Mr. 
23 Brackman to Mr. Richmond, marked Plaintiff's Exhibit 
24 166 for identification.) 
2 


0 I would also like rye read Plaintiff's Exhibit 
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rg et 2 Alecussions „ ad with your :torneys, is that 


4 conclusion based upon ap ther discussions or 


wes. 4 Gocuments? 

735 sii g A wo. 

‘ark ve, 6 MR. BAKER: I would like to ask the reporter to 
e 7 gark as Plaintiff's Exhibit 167 for identification a 

715 d betch of documents which include a memo from Alan 

8 9 ghulman to what I assume is his secretary ‘or file clerk, 


10 gameone of that nature, appended to which is a memorandum 


— 


1) fron Mr. Brackman to Mr. Richmond relating to a letter 
| i 12 apparantly received from AGAC on or around November 17, 


13 1965; a copy of that letter is also appended. 


=" 4 (Batch of documents marked Plaintiff's Exhibit 
13 167 for identification.) 
0 Did you have occasion to discuss this letter 


„ V with anyone at the Richmond Organization after it came in? 


18 A Yes, I probably bucked it to Al Shulman. 

iQ 0 Did you discuss it with Mr. Richmond? 

D A I must have mentioned it to him. 

N 0 Do you recall the substance of those discussions? 
ah 2 A They were not of too much concern to us, be- 

D cause in any instance we were more concerned with the 

% relationship between our writers and ourselves with respect 

2 to other terms and conditions of Minnesota Mining's 
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agreement. On the list here I notice there are only 

two songs under an AGAC agreement. So I don't think we 
would have made much of a point other than taking note of 
it. 

0 Can you tell me how many songs in the list append- 
ed to Plaintiff's Exhibit 159 are subject to the AGAC agree- 
ment? 

A I think there are only two songs out of these 25 
that were under AGAC agreements. 

0 Was this letter from AGAC discussed in connec- 
tion with the negotiations which occurred during 
December of 1965 and January and February of 1966? 

A No. 

0 Did you have any discussions with anyone not 
employed by the Richmond Organization regarding the 
Licensing of the 3M Corporation, other than counsel in 
Goanection with this deposition? 

A No. 

0 Did you ever attend a meeting at AGAC regard- 
ing AGAC's position with respect to the licensing of 
performance rights by publishers directly to 3M? 

A No. 

0 Do you know whether anyone within the Richmond 


Organization attended such meeting? 
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no. 


No, you don't know, or no, they didn't? 


0 
A I don't know, and nobody attended. 
0 


Do you recall any discussion within the 
dn@ustry -- and I am talking about the publishing in- 
@ustry or the musical industry -- regarding the desirability 
of the practice of licensing performance rights directly 
to the 3M Corporation? 
MR. BLUMSTEIN: Objection to the form. 
A No. 
0 bid Mr. Richmond ever discuse with you whether 
this practice was good or bad for the industry as a whole? 


BLUMSTEIN: Objection to the form. 


BAKER: I would like to ask the reporter to 
mark as Plaintiff's Exhibit 168 for identification a 
memorandum from Mr. Richmond to Mr. Shulman, with a copy 
to ALB, dated November 19, 1965. 
(Memorandum dated November 19, 1965, from Mr. 
Richmond to Mr. Shulman, marked Plaintiff's Exhibit 168 
for identification.) 
0 Do you recall receiving a copy of this memorandum? 
A Not really. 


There is a reference made here by Mr. Richmond 


* * 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLANI 7-4580 


{ 


ù. 


Ss o „% ~ 8 8 a 


un 
* 
0 
5 
a 
* 
* 
2 
n 
* 
1 
| 


Brackman 95 46 
Yes, I had discussions. 
Do you recall the substance of those discussions? 
Yes. 
Can you tell me the substance of those dis- 
cussions? 
A 011, I repeated them a number of times. At 
that time restrictions in our songwriters’ contracts 


specified performing fees, it was of considerable concern 


to me and the ability to proceed under the proposal made 


by Minnesota Mining. The form of accounting would require 
a complete adjustment of our computers. That was 
secondary, because I was thoroughly convinced at all 

@imes that we could not undertake to license the writers 
are of performing fees. 

0 This is irresvective of whether the Richmond 
Organisation compani: agreement with thewriter is on the 
RGac form or some other form? 

* Right. 

0 In the second paragaph of this memorandum Mr. 
Richmond suggest: that he and Mr. Shulran get together 
with you for a Jiscussion so that "we can put Harold 
Orenstein on notice with a friendly but firm letter, so 
that nothing goes ahead until there is an industry 
Gecision." Po you know what he was referring to when he 
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2 said "until there is an industry decision"? 


No. 
MR. WILE: Objection to the form of the question. 


He never discussed with you what he meant by that 


No. 
After the negotiations which apparently took 
9 place in late December of 19€5, January and February of 
10 1966, do you know whether there were subsequent to that 
1 time other negotiations regarding the licensing of per- 
12 formance rights from the Richmond catalogues? 
13 MR. WILE: Objection to the form of the question. 
u To whom? What are you talking about? 
MR. BLUMSTEIN: With 3M? 
With 3M. 
Would you repeat thequestion? 
(Record read.) 
I will rephrase the question. Do you recall 
D whether after the negotiations which occurred in late 
N 1965 and Janary and February of 1966 fizzled out there were 
2 subsequent negotiations with the 3M Co~poration regarding 
2 the licensing of performance rights for background music 
M services which 3M was then making available from the 


Ø Richmond Organization catalogue? 
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A I really don't recall. 

MR. BAKER: I will have it „arke as Plaintiff's 
Bxhibit 169 for identifcation. 

(Letter dated November 1, 1966, from Mr. Brackman 
to Mr. Arrow, marked Plaintiff's Exhibit 169 for 
identification.) 

o Between November of 1966 and July of 1969, did 
you or anyone else on behalf of Richmond Organization, 
to your knowledge, have any discussions with the 3M Corpore- 
tion regarding the licensing of either performance rights 
or mechanical rights to the 3M Corporation? 

A I don't recall such discussions. 

0 Do you recall whether ASCAP and 3M came to en 
agreement during that period on the licensing of performance 
rights? 

a No. 

MR. BAKER: I will ask the reporter to mark as 
Plaintiff's Exhibit 170 for identification a letter dated 
‘July 1, 1969, from Peter Thali to Mr. Brackman, and note 
for the record that Mr. Thall appears to be associated 
with the Arrow firn. 

(Letter dated July 1, 1969 from Mr. Thall to 

Mr. Brackman marked Plaintiff's Exhibit 170 for 


identification.) 
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(Discussion off the record.) 


(Luncheon recess commence’ at 12:30 p.m.) 
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AFTERNOON SESSION 
2:30 p.m. 
AL BRACKMANRN, resumed: 
BXAMINATION BY MR. BAKER (continued) 
Q With respect to Plaintiff's Exhibit 170 for 


identification, does this refresh your recollection in 


any way ds to negotiations in 1969 concerning the 


mechanical rights licensed to 3M used in connection 
with background music service? 

A Yes. 

Q Do you recall whether someone from Cie Richmond 
Organization approached 3M or they approached you in 
connection with thess discussions? 

I don't recall. There is a letter. 

November 1, 1966? 

Yes; and this is 1968, three years later. 

My guess would be there may not have been 
any connection bete dan the two. 

A I doubt it. 

Q Do you recall whether an agreement was 
seached with 3M regarding mechanical rights for the 
M-1200 program? 


A I doubt if an agreement was reached. It 
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wasn't signed. 
Q This one certainly isn't ikaba 
No, we never had an agreement. 

Q So that as far as you can recall none of the 
companies in the Richmond Organization granted mechani- 
cal rights licenses to 3M in connaction with the dis- 
cussions surrounding this letter? 

A no, none of them did. 


Ie Mr. Richmop^ still with the company? 


What is his position? 


Q 
A Yes. 
Q 
A 


He has been more or less an absentee cwner 
for many years. 
Q He hasn't been active in the conpany in the 
last three or four years? 
A No. 
Is he an officer of the comp:ny? 
Yes. 
(Discussion off the record.) 
Q Could you identify the companies of which he 
is an officer? 
A Not really. I woulc assume it is Cronwell-- 


I'm not sure about this. He would probably be an 
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officer of Cromwell, Essex, Ludlow, Hollis. 
: Q But he takes no active part in the adminis- 
tration of the catalogs of these companies today? 
A No. 
Does he take part in policy decisions regard- 
ing-- 
Not in the last several years. 


oe „ „„ 


Q Does he own a preponderance of the stock of 
these companies? 
MR. BLUMSTEIN : I will object to that ques- 


83 3 


tion and instruct thewitness not to answer that. 


— 
5 


off the record. 


& 


Q Mr. Brackman, are you and Mr. Richmond or those 


— 
ar 


among which he may have distributed his interestes the 
principe stockholders of these companies? 

A Yes. 

Q Your present title is general manager? 

A Yes. 

Q Would that be roughly the equivalent of a 
chief executive officer of the group? 

A Yes. 

Q You are responsible for all phases of their 


operation ultimately? 


KKH 
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Q What are the advantages of being a member 


of the NMPA? 


MR. WILE: Objection to the form of the 


question. 

A Do you really want to know? 

Q Sure. 

*. Are you familiar with CBS records and ac- 
counting systems? 

Q I am very happy to say I am not. 

A Would you be surprised to know, not particu- 
larly CBS, but including CBS, that more than 10 per cent 
of all the income received by the Harry Fox Agency 
is Gone through auditing the books of record compan- 
ies. Each major record company is audited at least 
once every two years. Out of each audit they are 
able to find income approximately 10 per cent or more 
for which the record companies have neglected to ac- 
count and pay. 

Q This auditing function is something which 
the Harry Fox Agency performs? 

A Yes. 

Q Is it necessary to bo a member of the NMPA 


to utilize the sarvices of the Fox Agency? 
K KX 
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If the teacher wants to use a song in school and make 
50 mimeograph copies of it, I am delighted to let the 
kids have the song. 

Q But not a commercial user like Warner Bros.? 

A I don t recall every giving the commercial 
users a free license. 

Q Other than the operations of the Harry Fox 
Agency, what does the NMPA do for the members of that 
organization? 

MR. BLUMSTEIN: Object to the form. 

You may answer. 

A Well, they keep tabs on legislation related 
to the music industry. They keep tabs on postal rates. 
They support many educational and classical music 
institutions, and things of thet sort. 

They make available a service bureau through 
the uses of music which I imagine is possibly their most 
important function. 

Q Do they ever enter into negotiations on 
behalf of publishers with organizations such as AGAC 
or CLGA regarding standard forms of agreement? 


A Not while I have been there, they haven't. 


Q Are there committees of the Board of 


* 
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You mean the CBS lawsuit? 

Q Yes. 

A No. 

Q Were you aware that some time ago in NBC they 
requested from ASCAP and BMI a license, in the case of 
ASCAP, limited to 2217 compositions plus certain back- 
ground musical libraries? 

A I reas something abcut that in the trade 
pepers. 

Do you recall any jiscussions at NMPA 
board meetings regarding tha: subject? 

A No. 

Q Other than your counsel, have you had any 
discussions with other pecple in the music business 
regarding that subject? 

A No. 


Q Have you had any discussions with other 


people in the music business regarding the subject of 


this lawsuit, other tuan counsel? 

A Other tha: counsel, no. 

Q Are you nt all familiar with the terms on 
which ASCAP licene:.s music to users such as television 


stations and networks? 
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A Not in detail; maybe in principle. 


Q Have you heard the term “blanket license" 


Q What is your understanding of "blanket 
license"? 

A I understand a “blanket license” is when 
they pay a set fee and 2 use as much music as they 
want. 

Q Have you heard the term “per program" license? 

A Yes. 

Q What is your understanding of that type of 
license? 

A That they use the music only when they use 
it. They pay for the music only when they use it. 

Q Within a particular program? 


A Yes. 


Q Do you know whether ASCAP or BMI has ever 


issued a license to a broadcaster other than per program 
or blanket license? 
A I don't understand the question. 


Q Do you know whether ASCAP or BMI has ever 


granted to any broudvaster a license other than a 
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MR. WILE: Let me note my objecticn to the 
form of the question. We have only had testimony as 
to the witness's understanding of what a per program 
license is. 

MR. BAKER: For the purposes of this question, 
I am willing to take the witness's understanding. 

A Let me understand what I am trying to under- 

stand. 

You are saying it well but I am trying to 
understand it. 


You are saying do I have any knowledge of 


whether ASCAP or BMI has licensed on a blanket or per 


program, either or both? 


Q Other chan 

A Other than blanket or per program? What 
other one is there besides the two? I don't know. I 
bave no recollection of there being any other. 

Q Are you familiar with the term per use” 
license? 

R How is that differertiated from per program 
license? 

Q A per use license would be a license under 
which the user would pay ASCAP, for example, on the 
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basis of the amount of music, among other things, which 
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it used from the ASCAP repertoire or repertory, which 


it had not licensed *irectly from the publisher or 


writer in interest. 


And that is por use? 

Yes. 

How is that different from per program? 

A per program license provides that should 
a broadcaster, an ASCAP per program license provides 
that if a broadcaster uses one song from the ASCAP 
repertory which it has not licensed directly from the 
publisher, or writer, then it must be a certain amount 
of money, usually indicated by a formula, a certain 
percentage of time income. 

It pays the same amount of money whether it 
uses three, or four, or five songs on that program. 

Under a per use license it would be possible 
for the broadcaster to license five songs directly and 
license five songs from ASCAP and pay only with respect 
to those five songs. 


MR. WILE: The five it did not license 
directly? 


MR. BAKER: That is correct. 


X ** 
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MR. WILE: I object to the form of the 
question. At what time, in discussions with the network, 
in internal discussions? 

Q pid the Big 3 organization ever consider 
approaching the networks directly in licensing? 

A I don't know. 

Q Suprose that CPS announced that beginning 
January 1, 1974, it would no lenger have an ASCAP 
license, and that it would obtain all of the rights to 
music used in its programing directly from publishers 
and writers; and a month or so later the packager of a 
CBS program called you and said, "I'm doing a pilot on 
a series to be run to begin in February of 1974, and 
I would like to obtain from you a performance right 
license to composition X which is in your catalog," 
what would you tell that packager? 

MR. BLUMSTEIN: Could you amend the package 
to include BMI? 
MR. BAKER: Yes. 


Would not take an ASCAP or BMI license. 


What would I do? 


Yes. 


I really don't know what I would do. I 
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really don't. I would have to know a lot more about 
the usage, why they don't go to the Society which is 
a trade practice for 20 many years. It is traditional. 

I think it would be mostly the usage, for 
how long a period of time they would want that usage. 

Q Suppose they want the right to run the program 
twice on the network within a period of one year; it is 
in an adventure series program; it is a night club 
scene. 

A Well, if it is on film, there is a synchroniz- 
ation license as well as a performance license. 

I would have to know a lot more, really. 

Q What else would you want to know about it? 

A The usage, is it going to be sung, is it 
visual-vocal, visual-instrumental, background-vocal. 

Q It is a visual-vocal. 

A Even before all that I guess I would have to 
determine, as I do in all cases, whether I am capable 
of licensing it directly. 

I consider that I haven't secured such per- 
forming rights from my writers; not at least their share 
of the performing rights. 


Q What relevance would it have to you as to 
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why the networks decided not to deal with BMI or ASCAP? 

You said you wanted to know why they were 
no longer obtaining the rights from ASCAP or BMI. 

MR. WILE: I object to the form of the 
question. That can't be specified without saying the 
reason why CBS be licensec rough BMI or ASCAP. 

MR. BAKER: It is just curiosity. 

Q Do you think that such a development would 
be good for your company? 

MR. BLUMSTEIN: Object to the form of the 
question. 

R 1 don't know. I woul” be very suspect if 
a company came to me directly. 

Q Can you tell me why you would be suspect of 
the company which came to you directly? 


A Every time a user comes to you directly 


vou wind up getting less than you started out with, 


particularly when they are a big conglommerate. 
Q You mean less for the performance rights 
than you were getting before? 
A Whether it is performances, or mechanical, 
% 


or any other form of revenue. 
Q ee ok 


Gealing with the rep i 
ISTRICT COURT REPORTERS 
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EXCERPTS FROM THE DEPOSITION OF LEON BRETTLER ''4 
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3 COLUMBIA n. o Ec STIN 
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AMERICA SOCIETY OF 
AUTIIORE AND PUBLISHERS 
BROADCAST MUSIC, INC., Gt 
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Deposition cf Shapiro, Bexastcuin & 
Co., Inc., by LEON SKETTLE? , taken by 
plaintiff, pursvart to notices datec %cto~ 
ber 8, 1971, at the offices of Cravath, 
Swaine & Moore, Teds. One Chase Manhattan 
Plaza, Mew York, Neu York, before Joseph 
Cuinones, a Notary Fruili C the State of 


New York. 
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CRAVATH, SWATHE £ HOGPE, 7.8. 
Attorneys ior Plaintix= 
3 One Chase fianhattan 1 aa 
New York, Mew York 10905 
4 BY: ALAN J. NRVSKA, ESQ., 


. ROBERT K. 2AKER, ESO., 

5 of Course! 
7 6 PAUL, WEISS, RI?XIND, GRATON & GAR ISOU, T5Q8-.; 
N Attorneys “cr Defendan’ ASCAP 

7 345 Park Avenue, 


neu York, New York 10022 
8 BY: ALLAN BLUMSTEIN, ESO. 
of Counsel 


9 

10 oom 

11 

12 LEON RSET BER being first 

13 duly sworn by the Notary Public, «es sified 
14 as follows: 


15 EXAMINATION BY MR. HRUSKA: 
16 Q What is your full name and addirt<ss? 
17 A Leon Brettler, 33 Asper Road. Scarsdale, 


18 New York. 


-19 Q “nit is your present pesition, Mr. Brett- 

20 ler? 

2 N Executive vice president of Shapiro, Berr- 
stein & Co., (nc. 

2 

2 Q Wio is the chief execu: ive officer of 

21 Shapiro, Bernstein? 

5 A I am the executive vice president., 
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both understand each other, a rather forma! 
sd 3 document espousing a particular philosophy, but 
4 over th: years in my daily work ard day to dav routin 
5 I am quite sure I have written innumerable letters 
94 er to this one ard that one about per forming sights, 
7 we have dealt with advertising agencies, writers, 
8 foreign publishers and so forth. It's a very 
much part -- it’s an important part of music 
190 publishing. It's an important part of my daily 
2 thinking. 
12 2 I ders tand. I am really vetting 
13 at something broader than a writing limited to 
14 one man or one company or one composition, that 
15 sort of thing. In other words, an industry view 
10 or a market view. 
17 R No, I just don't regall ever having 
18 done that. Certainly within the last three, 
four, five yeers I can aimost categorically say I 


haven't. 


Q Wren did yor joint Shapiro Bernstein? 


A 1956. 
0 What did you do before 19567 
A I was in the construction business. 


Q hc no time prior to 56 were you in 


NS N Bs RB 
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in the music ».ublishirg business? 


A Nd. 
Q How did you come to Shapiro Bernstein? 
A Wall, Louis Bernstein whe is president o: 


Shapiro Bernstein liked me, thought he could use me 
and we came together on it. 

9 What position did you start at in 
Shapiro Bernstein? 

A I started as vice president. I have 
been vice president for 16 years. I haven't 
made president or chairman of the board yet. 

It was mostly because there were a lot 

of documents that had to be signed by an cfficer of 


the company and they needed somek ody. 


Q When did you become executive vice 
president? 

A I don't know, maybe 1963, something 
like that. 

Q Can you give me kind of a narrative 


description cf Shapiro Bernstein in terms of who 
owns it, who are the subsidiaries, who are the 
affiliated ccmpanies, how is it organized? That 
would save me a lot of questions. 


A it would be easier if you ask the 


x * 
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Q I don't think I have the specific answer 
to the question I asked you. The question is: 
Would Shapiro, Bernstein have the tight urder ono 
of these contracts to license music directly to a 
broadcaster? 

A I would say yes, we do, because the 
way these contracts are structured we are instructed -~ 
we are contracted to a situation, be it an assigrmeni 
of the copyright for the United States Or manage 
ment, to function in àaccor ange with the laws of 
the Un. zed States, the copyright laws of the United 
States, the practices of our own firm and the estab- 
lished practises in the industry, and one of the 
established practices in the industry is that you 
are a member of ASCAP and/or BHI and/or SESAC 
and under — let's take the rules of ASCAP. Unde:: 
the rules of ASCAP any member cf ASCAP ~~ let's gay 
under the structure of ASCAP a menber joins ASCAP 
and gives ASCAP the nonexclusive performing right 
to his musical compositions. Recasue ASCAP hes 
it nonexclusively any member of ASCAP has the right 
to deal directly with any user if he so sees fit. 
There is little question in my wind, speaking on the 


broad scale regarding our contracts with all our 
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fureign publishing firms that we woul: ‘ ave the 
right without any problem or difficuity whatsoever 
to deal direc: if we so see fit. There might be 
some except i un; that I can't think of offhand. 
I just don't vant to say I guarantee it but I cen 
say with grea: confidence that certainly with re- 
gard to the overwhelming majority of songs that 
we are talkiny about in our catalog we have the 
right to deal directly with the user. 

0 With about how many foreign publishing 
companies does Shapiro, Bernstein have contracts? 

A We are an old company. We go back to 
the turn of the century and I realiy donbt if there 
is a foreign publishing company in the major publish- 


ing territor is of the world that we haven't had some 


relationship with in terms of placing songs and 


acquiring sonjs. If I had to take a guess on it, 
it would be a modified wild guess, it is in the 
neighborhood of 100 or more, and probably more. 

Q Currently in existence, currently operat- 
ing? 

A currently existing or we are dealing with 
a successor to whoever we dealt with in 1910. 


Q What about if the foreign publisher is 
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promotion people, who are busy fellows ~~ 1 

might draw the anelogy that they ere psy 

bumble bees who go from flower to flower and po- 
lonize the flowers and the records with factual and 
truthful information that helps keep the wheels turne 
ing both for the benefit of the broadcasters who 
get on to hit records and don't play the, “hall I 
say, flops because someone on the tat ion likes 

it but it isn't happening anywhere else in the 
country. 

It's always a job to get the first play 
of a record because radio stations like to play 
things that they have a feeling across America 
something is happening with. There aren’t too 
many completely innovative radio stations. They 
just play anything mailed in to them. | Tat is 
understendable though. 

So this cross polonization exists for the 
benefit, as I said, of the broadcasters and the 
record company and the artists and the benefit of 
the publishers. 

Q If I understand this correctly, the main 
object or taryet for the polonizat’.on is the 


radio station or the radio disc jockey, the fellow 
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or the director, the program director for the radio 
program that is going to play the soni? 

N Hell, you said the main and I might agree 
with the main, but for every rule there are lots of 
exceptions. 

0 I understand that. 

N Very often a quest artist on a televisior 
show will do his last hit and say, “I am going to 
do my next one being released on u Company next 
week," and he would kick off his record that way. 
There have been some classic cases of songs in 
one or two telovision shots live chat becane nost 
instantaneous hits, the mail was trenendous. 

Somebody went into a recording studic and did it and 
released it as a commercial record. 

Q Like the Beetles’ Jude, * exanple? 


A I don’t think the Beetles did Jude any- 


It was on Ed Sullivan. 

A Maybe it was or maybe it wasn’t. If 
you are pressing me for a like, I might say from my 
own experience, Barbra Streisand had a tpecial 
where she did Second Hand Rose and something clicked 


because something happened. You clients, we 
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couldn't exist without then, they went in and 
recorded Barbra Streisand on Second uand Rose and 
it was an enormous smash, and it was her television 
spectacular that did this. 

Q After all the work is done, the promotion 
work, the work by the music publisher, the work by 
the record ccmpany, the work by these independent 
agencies or agents who are brought into the picture, 
is it fair tc say that generally speaking the com- 
position takes off, becomes a hit — 

A It. is more fair to say that generally ~- 

Q Please let me finish the question — 
the composition becomes a hit because the radio sta- 


tions start playing that song with some frequency? 


MR. BLUM: I will object to the form 
of the question. You can answer it if you can. 
Q I understand there are exceptions to 


every rule bat I am trying to get to tne nexus of 
this. 

A Songs today are presented to the public 
by audio means, by records. Years ago before re~ 
cords, before radio and television, publishers had 
song pluggers that literally went into Woolworth's 


and the sheet music stores and sat there with 
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tinkling pianos and played new sengs. 

2 I have seen the movies. 

A People went in and bought the sheet music. 
Today we only sell sheet music after the record be- 
came a hit. It is impossible in an era of mass 
communications to do it any other way than through 
getting broadcasts, both radio and television, of 
your songs. 

There are other ways. If you have a 
Broadway show, the kickoff of the Broadway show might 
inspire terrific response from critics and so forth 
and people might start reading about a great score 
and get interested in it and curious about it. 


But you said — I think you said by and 


large. 
Q I did, yes. 
A By and large across the board -= and I 


have to answer that by and large across the board =- 
radio and television broadcasts of songs are really 
essential in getting them to be hits. The 


record companies certainly findthe same thing. 


- Columbia Records, your own division, works very, 


very diligently. They have an enormous staff of 


promotion people and pluggers to get their songs or 
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to get the Columbia kecord Company's recordings cut 


3 across the length and breadth of Anavica to the radic 


2 


“ stations. 
* 3 Q How much promotion do you direct to tele- 


ut 4, 6 vision stations? 
? A Nos as much az we do to radic etationr. 
8 We might be instrumental, for example, if we 
9 have a record out with an artist thet we are 


f 10 friendly with and know, I might go to one of my 


n ' friends -- when Ed Sullivan had his show -= and 


12 say, “You ought to try to get this fellow on 


13 Sullivan," and from time to time we have been 


l4 somewhat instrumental in organizing this. It is 
i5 not the easiest thing in the world. Television 

16 producers are pretty bright and hip and they 

17 know pretty much what is happening. 

16 Sone of the night shows, like Johnny Car- 


1$ son and so forth, if I mention some cf your client’s 


20 competitors, we promote television indirectly be- 

2¹ cause we promote our catalog to the producers of 
elevision shows, try to get our music used wherever 
possible, When we have the good fortune to have 
a hit record by any artist we know that that 


artist has a very cwod chance of doing some live 


KK K 
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speci lization diye music field? 

A I think there is a growing specialization: 
in the music “ield because of the so-called self- 
contained groups that write, produce ~= write and 
produce their own material with thenselves as the 


artists. 


Q But: even beyond the self-contained group, 


don't you see specialization growing in the music 


business? 

A Well, you can go company by conpany. 
Would you ask ne that question about your client's 
record company, CBS Records? Is there a speciali- 
zation in CBS Records? 

0 Can you do this in an overview industry 
basis? 

A The more overview I see, the more general 
and the less realistic it gets. Let's get 
back to CBS Records and analyze CES Records. After 
all, CBS Records is probably the largest, most in- 
fluential and most important record coinpany in the 
United States today, in my opinion. I don’t know - 
CBS has never flattered me by giving me their 
profit and loss statement foz their record division. 


But it is generally around the business by the artist 
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roster, by the volume of records siild, that CRBS 
Records is probably the largest record company in 
terms of its sales, inpact and what have you. 

Frankly, I don't see an, specializa- 
tion in CBS. I see CES covering ali bases. You 
have a classical line, you have a country line, 
you have rock and roll, you have all kinds of new 
groups in hard rock and soft rock coming up. 

They operate on the West Coast, ir. Nashville and 
in New York. 

Starting with CBS, no, 1 don't see 
any specializition, although there might be sone 
specialization in the people. 

John Hammond handles classical work. 

I don't think it would be used to produce a young 
rock and roli session. Although , wouldn't be 

surprised if he could do a bang-up ob. Naybe 

CBS is missing the boat by not doing that. 

You are making a hell of a fortune in 
going through your archives and brirgqing out the 
Bessie Smiths and the old people that would have 
Gisappeared if it were:."t for him pozting these 
packages together. 


Q Do you think that large »horograph record 
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« pro). shin; Cingar 
under another We: arä you van be Joh: Jores the 
writer and 24ax Music is your 
and you regist ir Ajax Music with sither ASCAP 
or BMI. So vor collect “he ent. One cant 
goes to you as che writer and one vent. goes to you 
as the publisher. You ccellectth: wxiter- pubiisher 
snare of the writing fees and of 
foreign, everything. 

In your ccntracts 
music you represunc, that is publishers, are you 
obligated befere licensing che pecformenes right 
to any such music te obtain the sonsen* ef the 
writer? 

Let's see if I nave this straight. 
we obligated to obtain the consent of the writer 
before licensing perforniag rights? 

© Yes. 

HR. BLUMSTE: N: 
performing rights ovtsice ct 

MR. HRUS?,. YEs 

MI, BLUMSTEIN : 
direct licenses to users? 


MR. HRUSKA: Right. 


EWTHEEN STERIC COE 
ibu vets San at UTT 


BMI — vell, 
would be AS 2 
it, ‘sRUSKE 


MN. SUUMST?T: 


MIE WITNESS: 

o state it on 
across the board in a generi 
about specific variations. 
our writers before licen 


directly? 


think we 


have an obligation to ge: thc conse st cf writer 


before licens:..ng direcs, u ay be wrong. 


I am not a lwyer, You arc askirc me this off 
top of my head and =- 

ç mat is one reason we would Like to 
see the contract. 

A = would like the privilege of some dav 
coming back here an ¢exzyins 7 made « boo-boo, there 
is a teannicality ~-- 

Did your ni 


AL EE 


fades ce 


something like six ox 
Q De you kuru hog mary QEM» 


ali told in AGAC? 


32.28 OF 


seven heanree writers yo. 7234 oe cceatracts 


A 


jqrl3 


* 4 N 


interprst the eursete IE. 


refreshas b.s recvolle tion 3 
It cen! 
„ whe we were tolei 


rewains 


right to licens? n 
withou: the cossent of the 7221 


Di i we Sav ð ey 


this 

six inches cf cis 

funct: on is WISA so ae = 
the m iI cr rotire, . 


under an ventran. 


comes is 


music and we 


day t+ day r: 
mandy ne veci. 


of oo busin : 


jarl: 


peopis on our staff wouid know this 

When somethiay unusual com p. whatever it mav 

be, schecne wanting riqhts by satellite to beam 

to the mcon, to start. with the absurd and get down 

to the realistic, someone wantina a direct performi: g 
rights grant from us or let's say someone wanting 

a grant right from us instead of a small right, 

T would go rashing to an attorney. I would look 


at the contract myself and if it wasn't crystal cle.r 


I yould go tə an attorney for a decision. 


Someone wantina a run of the mill 
direct performing license from us, I woul certaini 
look at the contract, be sufficient! alerted 
that this is not a run of the mill daily occurrence 
and that I better check and think en“ tookat the 
contract, the AGAC contract and some vf cur other 
agreement:s and consult with an attorney who 
has had more experience at reading, interpreting 
these kinds of documents than I have 

9 This agreement provides for cbtaining 
consent from writers in the licensina of nerformanc 
rights directly for television use. De you 
know wheter that sort of provisicn, a provision of 
the same substance, is in mary cf your other 
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contracts with writers, your non AGAC contracts? 
MM, BLUIISYEIN: I am voira te obne 
to the firm cf the question. Answer it :.f vou 
can, ir. Brettler. 
THE WITHESS: There is some confusion. 
I don't know why you objected to che form of the 
question because maybe you raad nv mind that X didn' 
quite yrasp the question. 
2 Whenever von don't grasp the question 
tell na. 
A I was concentiacing on the question 
and trying to find out what part of the contract 
you were talking about. 
Q There is a provision in this contract 
which in substance requires the publisher to 
obtain consents of the writers before. qranting 


any performance right for television use. 


A Would you stop there for a minute? 

9 Of course. 

A Which provision are you talking about? 
0 Look at 4K. 

A The substance of this is that unless 


the publisher and writer have granted to a small 


performing rights licensing organization, this means 
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ASCAP and BMI, the said rights, it's agreed no 
license shall be qranted without the consent in 


each instance of the writer for the use of the 


composition by use of television or by anv means 


or for any purposes not commercially established 
or for which licenses were not granted by the 
publishers on musical compositions  »ulolished 

prior to 1937. Now that T have read it I will try 
to understand it. 

MTs BLUMSTET: There is a particular 
provision in the AGAC contract that refers to 
performim xiq ts. There is a provision inthe 
AGAC contract which relates to the subject of the 
direct licensing of performance rights for use to 
television without trying to characterize it in any 
fashion or another. 

ye the question to r. Brettler does 

Shapiro Bernstein in its contracts with writers 
which are not AGAC contracts have comparable, 
similar analocous provisions? 

Mi. HRUSKA: Yes. 

VE WITNESS: Our contracts have 
been changed end modified over the years. The 


company goes kack to the turn of the century and I 
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probably am not familiar with all the contracts 
ee we have in the old days but I am relatively 


familiar with the contracts we have now. I would 


‘would like to say that there are times when we have 
$; a * given a writer of considerable note and prominence 


» v who is not a member of AGAC our contract and his 
be Ss n 4 4 
„ 


j-R€torney and business manager have come in with an 


ft 2 
x. @Gdenda to our contract that was loncer than our 
. 


* 


‘contract. 


4 So hidden away in our files on a song 
“py. song issue could be certain booby traps that 
‘ould affect my answer on this. 


9 How many non-AG"® writers do you have 


On our books? 
Q Yes. 
A Well, we probably have a good -- again I 
2 havent counted them. I am going by my instinctive 
2 feeling on royalty statements I have seen go out, 


y k 
pm a big batch going to AGAC because they collect 
i, f 


5 for AGAC members and another batch going into the ma 1 
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A it has been in force for a lung time. 
The whole AGAS contract has been in force fur a 


long time. 


0 Wnen you license performance rights 


and synch rigats to motion picture producers 
do you, as a natter of practice, communicate with the 
writer of the music involved and ask his permission? 


A As a matter of practice, over the years 


_we have built up different kinds of relationships 


with writers. Some are very close personal 
friends and some I just know as names on my books. 
Mr. Voltter has some who are his close personal 
friends. We have had some, unfortunately, where 
the relationship has not been as friendiy and 
cordial as we all would prefer. 

1 can't give you a yes-no categorical 
answer on this thing. In many cases we have 
called up a writer and said Look, wow, they are 
going a movie and we think they have come to us for 
a quotation. You are out there in California 
and you know them, go find out, bird dog it for us, 
who really is involved in this thing.” 

You see, when these quotations come 
in they might say "We want to use a minute and a 
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half as a visual local." 
: Fox reporta it back to us and we say 

"Who is going to synch it?" 

We try to get an idea of how important 
it is, how it will be used so that the price we 
come up with is commensurate with where and how it 
is used. From time to time we have been badly 
misled and I might even say a word that I can’t thin: 
of that is very close to cheated by producers who 
said “Why use a minute and a half, it's not 
important, it's a low budget" and we find the 
budget is $7 million and they say it's a low 

“budget. 


Q You want to know what your bargaining 


position is? 


A When we have given them a license and 
ie have gotten some “Well, it'snot really decided 
who the star will be or how it will be used but, 
listen, don't. give us too big a hassle on this 
bazcause we don't have to use yours. As a matte? 
‘of fact we are getting quotes on 25 different 
songs.” 

We don't want to be arrogant 


about it and we certainly don't want to be Wine, 
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about: it. We are reluctant to be suckers about it 
and we would very much like to know what is really 
happening and very often you can't get a straight 
answer from the producer because sometimes he is 
‘using his knowledge of what he wants to do as 
bargaining power over us that if he reaily told 

us just how they were going to do this thing the 
price would be much more substantial than the nrice 


they are talking about. 


Cmr 1 
wa 


Very often when they come asking 


for a quote, from what I understand from some 
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doing the werk for us with a sucgestion as to 
what the qucte should be, in case we don’t get 
the idea. 
In other words, they might call the 

Harry Pox office and say “We want to vse a 
particular song and we don't want to go higher than 
X dollars," and we get that as a request to quote 
against. 

Q You generally take chat or you sometime; 
go over? 

A t told you betore if we have any 
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possibility of finding out whet is really 
happenina, a friend, a writer, an associate, 
someone connected with the company will make some 
effort to 8 find out what they are talking 
about. 

Q In terms of budget, who is going to 
perform it, io it's going to be performed? 

A flow it's going to be used, how important 
the film its lf is. 

Q low impurtan the music is to the fiim? 

A Yes. Is it a period piece. If 
you are doing a war story about troops based in 
England and you have a cabaret scene it's very 
nice to use our song "The Niqhtirqale Sang in 
Barclay Square," but they could do something 
else that has no relationship to it. 

But I would suqgest that if I get a 

wind that this is a film called the "Longest 
Day“ and Mr. Lord, who I think was the author of 
the book, in his book referred to "A Nightingale 
Sang In Barclay Square,” and they are making a 
movie, the chances are they want to 8 as 
close as possible to what vas used in the book 


that carries more weight. I am giving you this 


s 4.5 
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so that you « 
draw. 
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I would like to «top. 
tik. HRUSKA: 


restrain vou. ir. 


we wiii adjourn until tomorrow 


‘Sime noted: 4:25 
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issues dramatic rights with any frequency to 
television producers? 

A No, not with any frequency. 

Q It has happened: 

A It's conceivable it might have 
happened. I can't think in the last ten years 
where it's happened. 

Q ‘ther publishers -- 

A Publishers of important Broadway 


shows, assuming that a television producer got the 


rights to do a Broadway show, he would certainly 


be involved in a grand right and it's quite 
conceivable that these grand rights are not 
licensed by ASCAP and would be licensed directly. 

Q They are not licensed by ASCAP, I think 
that is clear. 

A Les. 

Q Do you experience any difficulties in 
making contact or communicating with your 
writers? 

-A Well, it's a strange question. Writers 
change their domicile. They travel. I have 
experienced a lot of a number of diffi-ulties where 
we ha... had to track someone down to get a permission 
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of one kind or another and the mails come back 
address unknown and the fellow has been in Mexico 


or is away. 


In that sense dealing with so many 


hundreds upon hundreds of writers and one never 
knuws what will come up tomorrow or today, I 

find trouble finding a fellow who I know lives 

in New York sometimes. Sometimes we want to get 
him in to revise a song, change a title, change a 
lyric, do something. There is always a problem 
in finding these people. 

0 Is it fairly common for a writer when 
he is in the process of creating music to hole 
up, as it were -- 

A Like the Godfather said, hit the 
mattresses? 

Q Something like that, turn off the phone 
or keep away from the phone. 

A Every writer is so different and writers 
are such creative, colorful people that it's 
virtually impossible to give you a blanket 
characterization. 

Sure, some go into a trance and when 


they work in the office you can't even walk down 
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the hall, it disturbs them. And others knock 
out a song in a half hour full of jokes. It's 
impossible for me to give you a blanket answer 
like that. 

Q Suppose you were called out of the 
blue by a television producer and he gaid "I would 
like a performance right to song x and we are 
going to stert filming the program or taping the 
program very quickly, I want to get your quick 
response to it." 

Do you think you could negotiate a 
deal with him? 

A I would tell him that I am surprised 
he is asking (his question. He could save a lot 
of time by going ahead and use it and negotiate 
a synchronization right. He has the performance 
right. 

Q Of ASCAP? 

A Whoever he sells his program to, whatever 
broadcaster has it and there is no point in 
getting into it with us. 

Q Let's make it an unreal assumption and 
say that there is no ASCAP license or BMI license 
for that particular use because, let's say, the 
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television station or the network is not licensed 
3 by Nd or BMI. You had to, if you were going 

4 to sell or license this performance right, you had 

5 to negotiate a deal with this producer. 

6 A You asked me an unreal assumption and 

7 I would give you a real answer. Sure, we would then 
discuss -- if we could agree on a synchronization 

9 license and we egreed that we wanted to proceed 

19 with using this song and we had no objection to 

1) the way it was being used ve would certainly 

12 negotiate. Some provision for performing fees 

13 in the unreal situation that is hard for me to 

14 conceive of, we would do this. There is no question 


15 of the fact that we would negotiate something. 


NW N 8 BS 
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Q Suppose you had to get the writer's con- 
sent, would that complicate it? 

A It would certainly complicate it. And 
depending upon whether we could find the writer 
and get the consent, we would proceed. Ve would 
not proceed if we could not get the writer's consent. 

Q Suppose you had to get the consent in 
writing? 

A If he was in New York I would send a nessen- 
ger up and get it signed, and if he was out of Hew 
York we would depend on the U. g. nails and it would 
hang up the producer for a couple of days. 

Q Let's go back to the MA. I had mentioned 
before that we had just covered the surface of 
that and there were a few other things I wanted 
to ask you about it. 

First of all, wasn’t the ov .yinal name of 
thet organization the Music Publishers Protective 
Association? 

A Yer. 

Q When did that name change? 

Maybe five or six years ago. 


pQ That title kind of intrigued me. Can 


ell me what the ERN was designed to 
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2 ing director of the association's day-to-day 


affairs. 
4 Q Do you have any personal knowledge about 


5 the organization of the NMPA files? 


6 A I have some knowledge of the organiza- 
j tion of the files. I have seen them. 
8 Q Could you tell me what you know how they 


9 are organized? 
10 R 1 have never dipped into the files. 1 
have never opened any of the files. I know the 
secretaries have file cabinets around the office, 
13 and 1 am answering a question that I don't know. 


14 Q What is the address of the NMPA? Where 


15 are they located? 


16 A 110 East 59th Street. 

17 Q llave there been any discussions in 

18 NMPA regarding this lawsuit? 

10 N Absolutely not. 

20 0 Not a one? 

21 R Not à one. I am talking, as I presume 

* you are, that we are referring to conversations held 

mi at board meetings of NMPA. * 
mn Q Cormittee meetings? 
5 A Or comnittee meetings. 
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Q Or in the halls? 

A Or in the halls, 

At board hawkingi that I have attended I 
can categorically state there have been no dis- 
cussions that I recall of this particular lavsuit. 

At committee meetings that I have attended I can 
categorically state the same thing. In the halls 
and the men's room where I have been there have been 
no discussions about it. I can't say what happened 
with other members of the board in the hall and 
men’s room and elevators. But without any levity 
involved here, I am sure I understand the meaning 
and intent of your question, and with all the 
sin-erity and semantics I can muster, we are talk- 
ing about a conversation about this lawsuit 
officially held during some bona fide NMPA function, 
activity, meeting? 

Q Right. 

A To the very gest of my recollection, there 
has never been a conversation about it and with 
total recall there has ne been a really serious, 
involved discussion of it. That is, in my sense. 

Q Have you ever participated in or been pre- 


sent at a conversation between publishers regarding 
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this lawsuit? 

A Well, I have been present at the ASCAP 
board meeting where this lawsuit was discussed. 

Q I will get to that later. I will 
get to ASCAP functions later. 

A You are talking about private conversa- 
tions? 

Q Yes. 

A Would you say the publishers consisting 
of a group of myself and more than two people? 

Q Well, yourself and more than two people 
or one other person. 


A I have discussed it from time to time with 


one other person, but I don't ever recall discussing 


it with more than one person or possibly two, and this 
may be riding in a cab or something after an ASCAP 
meeting where we were discussing it. But I have 
had — perhaps I am anticipating what you mean — 
but I have had no real serious, heart-to-heart, 
involved conversation with any publisher about this 
thing. 

Q Is it possible for you to characterize 
the reactions of the publishers with whom you have 
discussed the lawsuit even in a casual way? 
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MR. BLUMSTEIN: I am going ect to 
that question. Certainly the form is improper. 

Are you now talking about conversations 
after January l, 1970? 

MR. P''SKA: Since the lawsuit was 
brought on December 31, 1969, by acd large I mean 
except for any conversations that might have been 
held on December 31, 1969. 

MR. BLUMSTCIN: That being the case, 

I will object to the question and instruct the 
witness not to answer for reasons I think I have made 
perfectly clear in the prior deposition sessions in 
connection with the Rule 34 objections. 

MR. HRUSKA: Again, it is just going 
to require lir, Brettler to come back when we get 
that objection overruled. 

MR. BLUMSTEIN: If you get that objec- 
tion overruled. 

THE WITNESS? Can we go off the record 
for a minute? 

MR. HRUSKA: Sure. 

(Discussion off the record.) 

MR. BLUMSTEIN: tir. Hruska, af tec 
giving the matter sone further consideration, I will 
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withdraw my objection to the question on the 
understanding, of course, that it is not a waiver 
of any similar objection in connection with any other 
similar question that has nothing to do with the 
Rule 34 objections. 

MR. HRUSKAs We have that understand- 
ing. 

MR. BLUMSTEIN: I am continuing to object 
to the form of the question, but 70 ahead and answer 


the question. 


THE WITNESS: Coul vou repeat the 
ques*<ion. 
MR. HRUSKA: Yese 
Q Could you describe for us the reactions 


of the publishers with whom you have discussed this 
lawsuit? 

E I think I said a minute or so ago that 
outside of the ASCAP board room and outside of some 
of the publi. 2rs on the ASCAP board, usually on 
the premises of ASCAP, I don’t recall ever having a 
realiy serious, heart~to~heart, analytical conver- 
sation with any publisher or any of my colleagues 
or competitors in the publishing business about this 
lawsuit. wherefore, it is quite impossible to 
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characterise a xeaction about something that 
never occurred. 

Q You couldn't say that their reaction in 
general was negative to the idea of a per use 
license? 

A X hope you are not asking to characterize 
my impressions cf the feelings of the members 
on the ASCAr board who really are most znyolved cr 
this thing as opposed to other publishers with whor: 
I haven't «spoken. Because I haven't spohen to oth 
publishers about it. 

Q We are negregating out for future delec- 
tation tho ruminations of the ASCAP board. 
want to io cus now on conversations that you hav 
ned, evon though perhaps in a casual way, with 
publishers cutside of a formai ASCAP function. 

A T have to go back to what I have said 
rather repeatedly now, and insistently, that I 


haven't haa these conversations. T might have 


mentioned mat I can*s go out to lunch with you 


or August 16th because I am involved on the CBS 
thing, and it's been conversations of that Sub- 
stance. 


0 Have you hid any conversations with 
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other publishers regarding the subject of use 
licenses? | 

ii. BLUMSTEIN: Give the witness an 
idea of what you mean by a use license. 

Q A license to a group of musical compositic 
under which the licensee would pay a specific rate 
for each use. 

A You are talking about have I had any 
conversations over what period of time? Throughout 
my career? 

Tu the music publishing business. 


Yes, I have had conversations like 


Can you remember any specifically? 
We have had conversations about the 
forms of mechanical licenses issued. 
Q Linit this to small performance rights 
licenses. 
A Small performance rights? 
2 Yes. 
A Small performance rights really don't com 
up 2. a frequent or infrequent subject of discus- 
sicn because of the nature of the business of ASCAP 


and BMI licensing these things. The only time 
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hat I have nt d same @iscussions with publishers 
ahead i vez License wes in a situation involving the 
3M cempany on background licensing. 

0 Lats hold that also. 

What about discussions with publishers 

regarding the subject cf direct licensing of 
small performance rights? 

A Other than the situation that came up 
a number of years ego on 3M, I don't recall ever 
heving a conversation with any publisher about that : 
because it has rot been an issue that has come up. 
Theat is, in my axperience. And no one has come to 
me for anv conversetion, suggestions about it. 

9 fave you hed any discussions wit’ 
orker publishers regarding NBC's request for a 
linited reer :o License? 
A Oussido Æ the ASCAP board? 


0 12. 


* N. 

2 tog obout mne Shenanéoah proceeding? 

* That is the -~ 

Q That wai the application by a group of 


television statioasfe: a License which would exciude 


from their rovalty bave programing containing music 
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are some very significant publishing companies that 
don't use the services of the larry Fox Atency. 

Q Who? Didn't Warner Brothers jus* 
join up? 

A Yes. I am talking about a company like 
Charing Cross Music, who is Simon and Garfunkel‘s 
publishing firm. I am speculating now, but Simon 
and Garfunkel get substantial royalties from 
your clients, CBS, and for whatever reasons they have 
they collect their mechanical income, to the best 
of my kn wledge, either directly from CBS or 
through some other intermediary. And there are 
other companies such as that that don“ t collect 
through the Fox Agency. 

Q They also license motion picture producers 
and television producers directly? 

A If they don't have an agreenent with 
the larry Fox Agency to collect mechanicals, I don't 
think the Fox Agency would accommodate anybody in just 
one area such as synchronization licensing. 

Q Any other significant publishers who do 
not use the Harry Fox Agency? 

A The word "significant" throws me a little 


bit. I really believe that the Harry Fox Agency 
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represents most of the publishing firms in the 


3 United States in the collection of mechanicals and 


a licensing and synchronization. 


5 Q For many years Warner Brothers jiusic 

6 Publishing Company did not use larry Fox in the licens- 
7 ing of synch and performance rights? 

g A That is correct. But they now: do. 


9 Q They started using Fox this year or 


10 last year? 


2 A I think it was possibly two, three years 
12 ago. 
13 Q Do you know why? 
14 A No, I don’t. But I might say that 


15 there were changes in the top administrative 

16 echelons of Warner bBrot_ers in the last three or 

17 four years. Two or three people had been in there 
18 andthe top man, each man thinks independently. 


19 0 How do the negotiations transpire 


20 through the intermediary of the Harry Pox Agency for, 
say, the licensing of synch and performance rights 


for a motion picture? 


A Usually because the agency is so convenient 


the producers, when they want to use a song and get 


-r ua 


a license, they call the Harry Fox Agency. 


Brettler 


Marion Mingle? 

A Or her assistant, someone in that de- 
partment. They state what they want to use, how 
they wa: use it, and ask if they would be kind 
enough to „et a quotation. And sometines there 
is some conversation about this to the effect, "Look, 
Marion, darling, it's a low-budget thing and we can't 
afford too much." And sometimes there are some 
suggestions as to what they think the publisher 
should quote, and sometimes it is very straight: 


"Get me a quotation." Very often it's "Get ne 


a quotation on a list of five, eight songs, we 


don’t know exactly what we want to use." And I 
think the implication there is the lowest bid will 
get the song. Sometimes it’s a quotation on 
or.a specific use. It’s all over the lot. 

I am explaining a broad range of typical 
inquiries that come in to the best of my knowledge 
and understanding of what happens up there. 

Q Is there a going price? 

A More of a gone price because the price 
is getting so low. 

Q I could understand how a publisher would 
feel that way. 
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I don't think there is a going price. 
Is there some sort of rule of thumb that 
Miss Mingle uses? 

A The thumb of the producer in our eyes 
govging us, that would ke the rule. 

Q Seriously though. 

A I am serious. I don't think there is 
a rule of thumb. Is there a rule of thumb that 
every picture is absolutely identical, the budget is 
the same, the stars are the same? 

Q > ule of thumb based on perhaps the 
budget of the picture, I mean. 

I honestly and sincerely can't put to- 
gether a rule of thumb tnat the industry usos and 
I couldn't put a rule of thumb that I would use and my 
company would use on this. 

Q Does Miss Mingle advise you when she 
calls you and tells you what she knows, that is, 
repeats to you the conversation she just had with 
this producer, does she advise you as to what she 
thinks your counteroffer ougat to be? 

A Well, you took me quite literally when 
I said they put a price on to get a quotation. 
Frankly, it dcesn t always work that way, and it’s 
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not always a counterofzer. To be quite candid, 
very often it's just an offer out of the blue 

sky that the producers want to get a feeling from the 
copyright owners as to what each one wants on a 
particular song. I know darn well that unless 

it's essential theyuse 4 particular sonq and they 
are out to get the lowest bid on a particular song 


and the lowest quote. 


In my particular company the presidert, 


Richard Voltter handles synchronization quotations 
more frequently than I do. I do it when he is not 
around. But if he is around we are departmentalized 
enough to know that that is his baby, so to speak. 
Sometimes we discuss it back and forth and sometimes 
we don't. 


Have I drifted from the question tha* you 


Q No, I thought you were heading right up 
to it. Basically it is: Does Miss Mingle 
generally advise you 8 to what she thinks your 
offer or counteroffer should be? 

A ret me answer it this ways Miss Mingle 
is not a robot and a pure computer-type functioning 
individual that says, "Look, I have an offer, give 
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me an answer, I have to get back to them. 

If you prod her after discuss!1g the 
uses, you say, Refresh my memory, what have we 
done in the past?” she has a marvelous memory and it's 
easier to ask her 1600 firms have done in the past 
ne, ͤ By Gnd) she is right: 
She ie remarkable in that respect. 

1 think that by and large she will xeep 
strictly confidential our quotation vis-a-vis another 
publisher's quotation, and there is certainly 
going to be a conversation about the order of magni- 
tude. 

Quotations don’t run in the hundreds of 
thousands of dollars, they run usually in the iaoe 
thousands of dollars, 2000, 5000, something like 
that. 

Q In the hundreds? 
A Somnetines inthe hundreds, sure. 
Prequentiy in the hundreds, as a matter of fact. 

She will pretty much repeat what her 
conversation has been with the producer, and 
sometimes give a suggestion and instinctive feeling. 
We, of course, very often say, “Thank you, Ass 
Mingle, we will get back to you and contact the 
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producer ourselves? -~ 

Q And find out what the production is 
really about? 

A Yes. And in negotiating this thing 
there are sometimes very difficult negotiations. 
We want to get just the right price where we don't 
price ourselves out but where we don't give the 
story away. 

I hete to say this on the record such as 
this because it reveals a technique of our operating, 
but 1 know that sometimes I give a quote and the 
quote is couched in such language that I lead the 
person indirectly to believe that if it is going to 
reach a summarily no answer, that it might be 
possible to taik further about it. This is 
ordinary business, and some of this goes back and 
forth with liss Mingle. 


0 What I am getting at is this: Don’t 


you look at sone factor regarding this prospective 


use that perhaps is more significant in your mind 
than other factors in formulating your bid? 

A Do I look at any one — you are talking 
about myself personally? 

Q Yes. 


SX. THERN MISTRICT COURT REPORTERS 
reo STATES COURT House 


Breu tler 5 157 216 


A Thece is no rule of thumb in our “ompany. 
Mr. Voltter operates mentally different than I do. 
Our thought processes are never the same in this 
particular area, and my thought processes are going 
to be different from anybody elses. I£ ycu ask 
me how I would evaluate it -~ 

Q Yes. 

I presume you are. 

Q Right. 

A one factor is who is the company and what 
are our relationships vith them, and are we doing 
a substantial amount of business with them, ¿nd do they 
come to us and have we got a good relationship 
where they are joing to think of some of our catalogs 
because they know we are going to treat then right 
because we do volume business with them. That is 
one consideration. 

The prime consideration is the film, the 
type of use, what I consider the relative importance 
of the song, the sgars of the film, how important 
it really is for the producer to use our particular 
copyrighted work which is our property. And most 
of these songs come about after a very substantial 


investment year after year in running this company. 
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2 0 When you say the film as distinguished 


from the other factors you mentioned, do you mean 


by that the budget of the film, is it big budget or- 
5 low budget, is this a $7 million or $2 million budget 
or $20 Alten budget? 
7 A I think that certainly enters into it. 
We are going to be more incline? co charge more, 
let's say, if we had an opportunity to quote on 
Matiny on the Bounty or Cleopatra, one of these things 
that 20 or 30 million dollars goes into production, 
that our contribution in our song would probably 
be more valuable in this massive production than 
somebody doing something of half a million dollars 


or a three-quarter-of~a~million=dollar budget. 


0 Q We are talking about previously 
published muzic as distinguished fron music which 


12 has been created for the film? 


79 A I am, because our company hardly ever 

9 gets into submitting original songs. I think 

21 99-9/loth per cent is not only pure but mathe- 

27 matically correct that we are talking about standards. 
2 Q In your initial consideration of the 

F bid and your initial discussion with Miss ge 

ne, does prices offered and accepte in the past on 
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relatively similar music come into play? 


Well, sir, I explained five or ten minutes 


thought you had mentioned this. 

I know tf i an experienced music publisher 
we are not talking about quotations on the use of a 
film where you start talking about $100,000. 

The general vange is a couple of hundred to five, 
ten, sum:cimes 20, possibly 50, if you own one 
song. I at now giving you a hypothetical 
case. 

If « were friendly with Lerner and Lowe 
and they use oie of my songs in My Fair Lady and 
someone wanted to do Ny Pair Lady, line on Broadway, and 
I ha’ 1 one utside sonc, I might go very, very 
high because n: bargaining position would be rather 
impregnable. 

But. on the other bend, I might go 
vary, very low when I get the feeling that someone 
is shopping around and they can use any che of 50 
gongs on a cabaret scene. 

Q rakes the run-of-the-mill zype of t.ansac~ 
tion, forget hout the extremes. Ts one of your 


first considerations what has this kina of music 
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picture producer? 

A We give them away all the tine because 
we don't get enough money for it, what 1 consider 
enough money for it.. 

9 I mean for nothing. 

A I gon’t recall us ever deing he t. Ne 
have a lot of friends but no one we are that friendly 
with. 

1 would like to ad that in this case we 
would go to the write =< z get his consent and get 
it wrapped up, but ch. is theoretical. 

Q Do you have any knowledge of the way 
your competitcrs operate in this field to say that 
they operate more or less the way you do? 

A You have asked me in a prior question 
have I had conversations with other publishers about 
this, that and the other thing. 1 would like 
to clarify something. Most of my tine is spent not 
with my competitors but with my users and my 
writers and so forth, and I really have very little 
communication with the other publishers. I don’t 
think I have kecn to nore than five or six in 15 
years, publishing offices, and J don't think more 
than five or six publishers have been to my office. 
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I have a feeling that as far as the prices that I 
mentioned are concerned, that other people are doing 
it because if we were too far out of line we wouldn't 
get any business. 

A producer would be much more qualified 
than I and Miss Mingle, who has a strong sense of 
integrity and wor’t discuss it with na or any other 
Usher, or anybody else, nor will Al Berman. 

0 But do they take the same things into 
consideration that you describe? 

A I think they would be foolish if bey 
didn't, but I t:hink we have some foolish people in 


this business. 


* * * 
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some questicnnaires going out. 


e I know that some analyses have been 

n made, as I mentioned before, regarding copyright 

s legislation, particularly with reference to the 

. mechanical rete. 

J I have read from time to time in the 

e trades although I can't pinpoint exactly what I am 
e talking about, just as a general impression, that 
0 the music trade papers, Billboard, Cashbox, Record 
" World, from time to time have run stories dealing 
+ with segments of the business, trends, and in the 
5 run of the mill articles that you find in the trade 
1 papers, intervieus with executives of publishing and 
15 


recording and broadcasting, somebody aiways seems 
ló to speak up with some statistics, that business is 
7 getting better or business is getting worse. 

18 Q We were talking before lunch about the 
19 fact that there are no significant music publishers 


20 who are not a member of either ASCAP or BMI or 


21s SESAC. 

2 How would you describe the benefits of 
2 ASCAP membership to a music publishing corproation? 
24 MR. BLUMSTEIN: Is your question 

3 what are the benefits? 
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MR. HRUSKA: Yes. 
Q What are the benefits of ASCAP 
membership to the music publishing corporations? 
A The benefits are q'..te obviously quite 
substantial and I think that is as you atcorneys 
say prima facie because everybody belongs to a 
perfe ing rights society. 
MR, BLUMSTEIN: Let me clarify something. 
Are you talking about membership or affiliation with 
a performing rights licensing organization or ASCAP 
as distinguished from BMI? 
Q The question said ASCAP. 
A "he benefits of being a member of 
ASCAP? 
MR. BLUMSTEIN: Yes. 
A The benefits -- I am going to try to 


enumerate them one, two, three and so forth. 


Number one, you have an efficient 
organization to negotiate and collect an important 
part of our income known as performing right 
fees. 

It would de difficult for me to 
comprehend being in the :usic publishing business 
without having membership in ASCAP. I am 
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restricting my conversation now to ASCAP. It 
would be impossible -- and I choose the word care- 
fully md advisedly -- fer us to know about every 
use of our many thousands of songs without ASCAP. 

It would be impossible for us to set up an organiza- 
tion within our organization to do the logging, the 
policing, the tallying, to just inform us of where 
our material is being used. 

ASCAP with its combined pooling of 
performing rights from so many different publishers 
and writers could generate an organization of 
sufficient size that could bring in sufficient 
meney to provide the necessary facilities. I am 
talking now cbviously of staff, office space, 
equipment, computers, to find out up and down the 
length and breadth of America where music is being 
used and this not only is broadcasting but this 
entails non-broadcasting uses, taverns, skating 
rinks, Yankee Stadium, sports arenas, all these 
places. Not necessarily in the order of priority 
here, but the main benefit is by membership of 
ASCAP we all collectively benefit because we find 
out throuch the activities of ASCAP where music is 


being used. 
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2 A We also, through our membership in the 


performing rights society known as ASCAP, have a way ~- 


now we find where the music is being used. We now 
have an effective way to negotiate with the users, 


whereas in the abse of ASCAP it becomes an im- 


possible situation for a publisher, the largest 


8 publisher, the largest groups of publishers, to 

9 set up any kind of an organization economically 
1o feasible to negotiate with all these users up and 
` ce ú wn and across America. By having membership 
12 in an organization such as ASCAP and the way 

13 ASCAP has evolved in modern times, we members of 
14 ASCAP pool a percentage of our income =~ in 


effect we pool a percentage of our income that 


15 

10 goes to cverhead to enable us to have a legal 

17 staff of very coupetent, capable people, totally 

18 experienced in this field, to represent us collec- 
19 tively in these negotiations. 

20 XI would just dread thinking of the 

2 possibility that my company and every otner company 
5 had to start individually developing a law staff 

1 and legai people, and training the top execu- 

1 tives of my company and other companies in a very 
5 sophisticated body of law involving complex decisions, 
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in a very sophisticated evolution of negotiation, 
in a very sophisticated concept of the economic =- 
the true economic value of music to a skating 1 nk, 
to a tavern in Des Moines, Iowa, to the CBS Net- 
work and ABC and so forth and so on. 

It is of enormous benefit to ail of 
us collectively, — my company, to have an 
ASCAP with this staff of knowledgeable people, 
not only in the legal department but in the index 
departmert. Indexing is very important. it is 
as important to us that somebody wants to publicly 
perform one of my company's sonqs for profit. It 
is possible they may have difficulty finding 
Shapiro, Bernstein. This may be someone in Chicago 
who may have a copy of our music of a song we 
published 20 years ago when we were located in a 
completely different area of New York City. They 
may spell the name wrong. But every user knows 
that you go to ASCAP, get a license from ASCAP 
and you have a vast repertory available to you, 
to the said user. 

I know as a member of ASCAP that I am 
sharing in this very efficient system of contact 


between user and music supplier, so to speak. 
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My company functions five days a week. 
3 Our office hours are 9:30 to 5:30. It is very 
comforting and pleasant to know that anybody who 
wants to use one of my company’s songs on Saturday 
or Sunday on a live broadcast of a news event ox a 


football game can use my y even though my 


office is clused, and they don't have to call me 
Monday to ask if they could use something Sunday 
because we go around the clock by virtue of having 
ASCAP and the sun never sets on music publishing 
and the writing fraternity in America, as the sun 
never sets on the Japanese Empire, because any 
user at any time having an ASCAP license has our 
material availa ie to them regardless of whether 


or not they can find vs, regardless of whether or not 


we ère open, or regardless of whecher or not the 


chief operating executives o. our company are 


18 
there. 
19 
20 It is very comforting and very economically 
1 advantageous to us to have this facility because just 
on the fact that if we didn't have ASCAP, we 
2 
operate one-third of each working day so two-thirds 
2 
of each working day plus Saturdays and Sundays ve 
2A. 
5 are closed down, you can't communicate with us, and 
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2 now we are open 24 hours a day, seven days a week, 
3 on legal holidays and everything, to a user who 

4 wants any song in ASCAP. 

5 I can think of some sideline benefits. 

6 I think I covered the main thrust of the major 
benefits. 

8 I like to think of my company as 

9 being in Cr top shape as far as our internal 
efficiency is concerned, but we do have card 
indexes and files and we do have people that really 
12 get their cyesight twisted and misfile a card. 

13 Sunny Side Of The Street may be filed on The 

14 Sunny Side Of The Street or on Sunny Side Of The Street, 


and some cf the documents get lost, and it is nice 


15 

6 to call ASCAP and say, Hey“ — strike “Hey” — 

1 say to them, Can you tell us if we own a particu- 

18 lar song? Because we can’t find any record in our 

10 inde.. cile." 

2⁰ ASCAP not only provides a service to the 

1 user ir maintaining a very professional indexing 
system of American music, which X understand ASCAP 

ra also indexes songs controlled 1. BMI and SESAC, it 

n hos the mest extensive files of information about the 

os copyrighted songs probably available in the world, 
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except for the Copyright Office. The ASCAP files 
are even more useful than the Copyright office 
because it shows a lot of other things: partici- 
pating publishers, royalties, percentages and 80 
forth. 

While I have been talking about the 
fact that the index files are useful to the user, 
they are useful to t’ = companies. My company 
is not the only one where we have to call and ask 
then anything. It’s nice where we have a 
duplicate system. 


In New York City, in the last couple of 


-years, we have had fires, bombings, explosions. 


You think you are in a safe building and so forth, 
and I have given serious concern as to what would 
happen to Shapiru, Bernstein if one of these 
catastrophes happened in our building, and I am 
reconciled that, please God, we get our employees 
out, and if zhe files go we really are not: 

out of business. We go to ASCAP and they tell us 
what we own. We then go back to the Copyright Of- 
fice and get our copyright certificates and most 


of our important documents have been recorded. 


It is expensive but we are not out of business 
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because of a catastrophe. 

I am getting down to more or less ab- 
stract considerations here. I certainly would 
not put in the same league, in the same magni- 
tude, even in che same room, questions of the 
efficiency i..i economy of negotiating with ne user 
compared to the fact that we have a duplicate 
Shapiro index in ASCAP. We can always pull it 
out. There is just no comparison in the order 
of importance. But you seem to think of asking me 
everything, Mr. Hruska, and I am just trying to 
answer everything off the top of my head again. 

Q This is very helpful. 

Can you think of anything else? 

A I mentioned that there was a great 
advantage in the pooling of interests in being 
able to get top-flight legal counsel to repre- 
sent us in this bewildering area of law to us as 
laymen, and tc many lawyers, in fact, and in this 
bewildering area of rates and negotiations and 
economic justification. And it almost implied 
that that means the legal department of ASCAP; 
possibly you might interpret it as meaning Herman 


Finkelstein and company, and to a great extent it 
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I have nothing but enormovs respect for 
Ar. Finkelstein, and yet Mr. Finkelstein operates 
the legal department of ASCAP with the help of outside 
counsel. It is well known that outside counsel, 
some of the most prominent and capable law firms in 
the ~cuntry, if not in the world, have represented 
directly ASCAP in very difficult negotiations, and 
we as members benefit “rom that association 
in ASCAP. And I think it is quite obvious that 
the gentleman who is restraining me from volun- 
teering too such information, Mr. Blumstein, is 
not an ASCAP employee but comes from a very well- 
known firm, which in the interest of time I won't 
repeat the name, and I feel very fortunate to have 
Mr. Blumstein here because I would be completely 
at the mercy of Cravath, Swaine & Moore, known as the 
tigers of the Wall Street area, without him. 
MR. BLUIHISTE CN: Now would you like 

to answer the question? 

A Can I think of any more benefits? 

Q Yes. 

A You are not allowed to quote that in any 


of your -- your public relations department is not 
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2 sllowed to quote that. I retain author's rights 
3 on that. 

4 I probably could think of some more 

5 benefits but, as I recall, I am pretty sure that I 

6 hit the highlights of this thing in my previous 

~ answer and substantially I indicated what I think the 
8 main benefits of my company and everybody else 

9 belonging to ASCAP are. 

10 Q What do you think would happen to 

T Shapiro, Bernstein as a company if its board of 

12 directors persisted for some odd reason in not being 


13 members of ASCAP or, for that matter, BNI or 


14 +SESAC? 

15 A Could you tell me, would they just 

16 leave the company suspended in midair and not be a 
17 member of any performing rights society, are you - 
19 asking what I think would happen? 

10 Q Yes. 

20 A I think the stockholders might be very 
2 upset with the board of directors unless they pro- 
ü vided some way that we could negotiate and collect 
m performing fees that at least were substantially 
z equivalent to what we are doing today. If the 
2 board of directors made the particular decision 
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you defined, resigned from all performing rights 
societies and left the company suspended without 
providing an alternative method of collecting 
performing fees, I think it would cause considerable 
internal dissent among the stockholders of my company 
who elect the board of directors. 

0 Let's say the board of directors just 
said, From this moment on ve are terminating our 
memberships in performing rights societies, organiza- 
tions, and we leave the management to take whatever 
recourse is at their disposal to keep the company 
al ive.“ Do you think the company would survive? 


A You ask me a very hypothetical ques- 


Of course. 

A I would have to say, considering your 
question and considering the fact that you did say 
that they to other appropriate steps and mea~ 
sures -~ 

Q The board said to the management, "You, 
management, take all appropriate steps and measures, 
other than belonging to ASCAP, BMI or SESAC, to 
keep this company alive.“ 


A 1 have petty friendly relationships 
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with my board of directors, and if they gave me that 
assignment I think we would have quite a prolonged 
conversation about it, to begin with, and I would 
say, "When you starr giving me tasks like that 
would you please give me guidance and instructions 
as to what we do and where we go." 

Considering that I just went through a 
long, involved explanation of what I thought the 
benefits of membership in ASCAP were and they would 
hypothetically say, “Okay, you, the management 
team, come up with a way of finding out who is 
using our songs; you, the management team, come up 
with a way of finding out how they can contact 
us 24 hours a day, around the clock; you, the 
management team, find out how to go about negotiat- 
ing with these users; you, the management team, 
come up independently and start finding out what the 


economic value of your copyright in Yankee Stadium 


is and Madison Square Garden and NBC and ABC." 


Did I leave out anybody? 

You ask such a hypothetical question that 
it is really ludicrous for me to try to answer in 
the sense that this is a real conversation and a 


real problen. It*s a real conversation but it’s 
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not a real problem until it happens. 

Q z understand that and I understand that 
the hypothetical is absurd. But given that hypo- 
thetical, do you think Shapiro, Bernstein could 
survive as a corporate entity, as a business? 

A In quid pro quo, if a hypothetical question 


is absurd, probably the answer is absurd. 


Q What is the answer? 
A Well, if the answer is absurd why don't 
we just leave it as an absurd answer. I can’t 


answer, considering that I am under oath here, 
what I really think about such an absolutely bizarre, 
hypothetical questicn. I think I have indicated 
the answer that I really don't know what I would do 
if I were given a missior. by my board of direc- 
tors to set up within my own organization, with 
considerably less, limited financial resources 
than ASCAP has, the equivalent of an organization 
that can do for my company what ASCAP is already doing. 
I don't see how now I could possibly do it, and 
therefore I don't see how now, under oath, I can 
possibly answer this hypothetical question, 

Q i think you just ha e. You don't see 


how you could possibly do it, is that the point? 
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In other words, you dort believe that the company 
could survive? 

A I said that and I say it now and I in- 
dicated the reasons for it. 

0 It is because of the reasons you gave that 
I asked the question that I did. I thought in 
effect that is what you were saying. 

A Let me modify even that. 

Yes, I can see how the company can sur- 
vive, because I think my company can survive as an 
enterprise if we didn’t receive any performing 
fees at all and we changed the nature and struc- 
ture of the business, if you want to really split 
hairs about what survival means. 

It would be a great economic loss to 
us financially if we didn’t find a way to collect 
our performing fees. 

Q This is really quitting ASCAP and any other 
performance rights organization. This is really 
an unthinkable alternative for a responsible nusic 
publishing company? 

A It certainly is to me. to my way of 


thinking. 


Q Would you like to add something? 


* XX 
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Q Let me ask you, Mr. Brettler, what your 
rule-of-thumb figure is on ASCAP distributions in 
respect of a CBS Television Network feature use? 

MR. BLUMSTEIN: What does that question 
mean? Do you mean how much is a feature per- 
formance worth? 

MR. HRUSKAs uow much is a feature 
performance on the CBS television network worth to 
you? 

R. BLUNSTEIN: I will makethe same 
objection and give the witness the same instruc- 
tion. 

Q Let's suppose ASCAP went out of the busi- 
ness of licensing performance rights to tele- 
vision networks, what changes in that business 
would occur? 

MR. BLUMSTEIN: ASCAP goes out of the 
business? 

MR. HRUSKA: Of licensing television 
networks. It remains in the position of per form- 
ing all other functions it now performs. The 
one thing it does not do is license television 
networks. 


MR. BLUMSTEIN: What changes would take 
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place in the business of licensing performance 
rights to television networks? 

MR. HRUSKA! Yes. 

MR. BLUMSTEIN: I will object to the 
form of the question, but answer it or do the best 
you can. 

A I am not trying to play amateur lawyer 
but I want to object again, if not theform of the 
question, to the question itself. To my way of 
thinking, it is «nother excursion into fantasia that 
has no reality. I can't see ASCAP going out of the 
business of licensing television networks because 
ASCAP is in the business of licensing television 
networks and it is a vital and impi ctant part of 
their business. 

You throw this question at me which I 
have never thought about and expect to get an 
answer off the top of my head, which I think is unfair 
to expect me to ao that. So I will answer it by 
saying that I think the jolt to the industry, to my 
company, would be substantial. I think we would 
have a whirl of problems. I don’t know what the 
ultimate effect would be. I don’t know what the 


resolution of it would be. I don’t know 
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what alternatives would be available to us and I 
don't know how we would respond to the various 
options and alternatives that would be available. 
And with all these uncertainties in the picture 
leading up to my answer, I really must say intel- 
lectualy, I just don't know. 

Q Do you think that there would be a good 
deal of price cutting by publishers in the 
licensing of performance rights to television 
networks? 


MR. BLUMSTEIN: Objection as to the 


A In this case I haven't got the slightest 
hesitation cf saying not that I know, but I am 
virtually positive there would be a deluge of price 
cutting bordering on the cutthroat nature that 
would lead to mutual self-annihilation. 

You look surprised at that answer. 
MR. BLUMSTEIN: When he says mutual 
he doesn't mean CDS. 


A I mean among us competitors who would be 


so desperate and jockeying for position, none of us 


having any strength, dealing with one huge user or 


an industry that is a huge user, consisting of three 
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main entities and we only have those three doors 

open to us and all 4000 of us converging through 

that door, I think there would be tremendous 

amounts of concessions and price cuttings and deals. 
When people are desperate usually desper- 

ate measures are taken for survival, and this 

would be a case of survival and survival of the 

fittest becomes jungle terminology that originated 

with Darwin’s study of the animals. 

Q Do you think all. music publishing 
companies or a substantial part of them would go out 
of buginess if television networks stopped using 
publishers entirely? 

A 1 think some music publishers are very 
deeply involved in background music and television 
music, and more so in that respect than they are 
in pop songs, and I think a slew of them would be 
in terrible shape if this happened. 

Q How about publishers with broad lines of 
music catalogs? 

A Well, if a publisher is agile enough to 
cut his staff te the bene and cut his overhead to 
the bone and move to the boondocks and cut his rent 
to the bone, he might be able to survive. But this 
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word survive“ has all specters of meaning, and 
survive migr wean a bare subsistence survival 


without making any profits or substantial profits. 


Q Are you taking into consideration in your 


answers the facts that publishers would go on 
licensing through ASCAP ali other users of music, 
all television stations, all local programing, all 
radio stations, radio networks, all other users 

in the country? 

A y realize that you raised that question 
when we are talking about deleting television net- 
works. fr. Hruska, I am sure you are aware that 
under the ASCAP distribution formula there is a 
concept known as follow the dollar that energed 
from the recent or last consent decree. Certainly 
either AB’ — and I don't mean the network, I 
mean the simplicity of understanding that a 
network performance going out over two, three 
hundred stations is considerably more important 
because the statistics I have seen of the Nielsen rat- 
ings, 35, 30 million people ir america might be 
watching a network program, whereas considerably 
less, maybe a few hundred thousand may be watching 
a local station. 
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The fees paid on network television to 
ASCAP by the networks are considerably more than 
the local television fees, and a performance on 
network television and the follow the dollar 
concept comes out of the computers and onto the state- 
ments showing a much higher credit, which converted 


into dollars is a much higher earning than 4 


performance on local television. 
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Q What percentage of the Shapi.ro 
Bernstein gross income is attributable to 
royalties from television network use c? Shapiro 
Bernstein music? 

MR. BLUMS'TEIN: Mr. Brettler, I am 
going to cbject to that question and instruct you no“ 
to answer. 

. 

(Recess) 

Q We were dealing before the break with 
the proposition that ASCAP was enjoined of 
licensing performance rights to television networks 
and that this business was thrown up for grabs. 

I was a little unclear at something you said 
concerning the effect on publishers, music publishers, 
in the industry. 

You mentioned the fact that there wers 
some publishing concerns tha: specialized in 
backgroune music and you thought the impact on 
them would be substantial. 

Could you describe what you would 
foresee as the impact on other types of publishing 
companies? 

A Tt think we also were discussing the 
relative “mportance of a telzvision network shot 
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to 20 million viewers as against local ze levision. 
I think we considered television performances as 
very important for the financial fees we receive 
in terms of the licensiug the public performing 
rights. 

We consider it important in terms of 
exposure, people hear a song, 30 million people 


hear it, some of them may go out and buy the 


record, the whole thing is locked in together. 


The point I am getting at is that if ASCAP 

didn't license -- you raise the question that for 
some reason ASCA? weren't licensing television 
networks and some other option would have to be 
available to the ASCAP publishers, I suggested 

that there would be a wild scramble that would lead 
to -- I think I used the word self annihilation, 

in my opinion. 

Q That is the part of your answer I 
suppose that really shocked me. I don't under- 
stand that. Doyou see any publishers going 
out of business because of that? 

A I don't know what the profit and loss 
statements are for the 14,000 publishing firms and 


the 4000 or 5000 ASCAP publishing firms. I know 
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perfectly well that there is a large organization 
’ or organizations belonging to publicly peld 
’ companies which recently divulge their Financial 
i statements but I also know that a lot of publishing 
? enterprises are privately held organizations, small 
i organizations, One, two, three, four people. 
: Q That operate marginally? 
? A If not mazginally quite successfully. 
n I would nct be at all surprised if the tax 
ji laws being what they are in this country that 
" much of the income of these companies 13 spent 
j for the benefit of the employees and stockholders 
14 


and not too much is left for corporate axes and 
= thrown into surplus end these companies all come 
* under the personal holding corporation laws and even 
1 if hey were old and established and had -- personal 


10 holdings wipe them out and these people will take 


19 it out of salaries and they begin to live > 


20 according to the income generated by their business 


2 which may not gross 5 or 10 per cent : year and all 
2 of a sudden this terrible problem is tarust upon 

23 them that they have to go out and license 

24 directly or in some way other than through ASCAP 

5 and all these 4000 ASCAP publishers were converging 
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on the networks trying to get some deal, trying 
to get some payment from them. 

I think there would be a number of 
really desperate people tha. might go out of 
business. There would be hungry people that 
would hate to see the lost. Some timid men 
might hate to go back to their wives and say 
dear wife, we can't afford this nice home we are 
living in and so forth. 

I really won't change my opinion 
because you asked me this question. I think that 
it would have substantial impact * the board, 
even to the big companies, one or two of the big 
companies who are owned by other companies. The 
big companies throw off a lot of money from the 
music publishing operations developed over the years 
and there have been years when a particular 
motion victure company ran at a loss and its most 
profitable and only profitable division was music 
publishing and in a year where they have great 
profits I don't think this wmid be of tremendous 
concern but if this were in a year where the parent 
company ran at a loss and they took a beating, a 
financial beating on thdr television performances 
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because the, too were involved in this scramble of 
David versus Goliath, the largest music publisher 
is still David compared to the Goliath of the 
television industry. The so-called top ten are 
still Davids compared to Goliath and the only time 
that I have ever heard of David whipping Goliath 
was in the bible. Usually Gcliath swamps 
David. 

Q You said something about publishers 
converging on the television networks. Do you 
think that would happen? 


A Well, it all depends on how and why 


this hypothetical condition existed that ASCAP 


suddenly stopped licensing. I think you said 
suddenly stopped licensing and that would mean 
that it would come as a surprising impact to the 
industry anc: I think for that reason particularly 
there would be a convergence which means a mad 
rush to protect, every publisher protecting his 
own stake ard interest. 

0 Would they converge on television 
producers as weli? 

A Well, they would corverce I think on 


the broad zas ters because the broadcasters are the 
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ones that publicly perform for profit and are the 
ones, frm my understanding of the copyright law and 
certainly the way ZSCAP end me broadcasters treat 
each other relative to this law, the broadcasters 
being responsible for paying the fees for their 
public parformances for profits, I certainly think 
this hoarde of desperate small,medium and large 
size publishers are going to converye on the 
television networks. 

0 What «bout the producer: then? 

A Well, we are converging the producers 


now to try to get them to use our music. We 


wouldn't converge to them to get payment. We go to 


them for synchronization payments. 

¢) Suppose the networke turn the job of 
licensinc music, buying music jn effect, obtaining 
perfornarce rights to the producers of television 
proaras -- 

A So the hoardes of descending publishers 
or the hcardss of desperate publishers would 
logically then descend on tne producers who wou.d 
be in 2 rather strange baruvaining position because 
I think some cf these producers now conzider 
themselves David compared to the Goliath of the 
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television networks and all ofa sudden they become 
a smal] Goliath still compared to our publishers. 
nicht now we only have three networks to qo to. 


There wicht be, for the sake of argument, 100 


producers to go to but that is still a vrettv small 


door considering the flood of music. 

It would be very nace if CBS — it 
would be very nice, let's say, that there weren't 
three telev:.sion networks, there were ten or twenty 
television networks or 100 or 1000 small television 
networks and if we couldn't make a deal with 
CBS in New York we could go to 15 other companies 
in New York or work in Boston or Des ‘loines or 
‘tiami and if you are not successful there you would be 
successful somewhere else as we are with record 
companies. 

If one record company turns down a 
record we have one, two, one thousand ~- not a 
thousand but: a tremendous number of avenues to turn 
to. If we are rejected by CBS, NBC or ABC for 
any reescn, including blacklisting because we are 
uncooperative on rates — this has been known to 
happen in ocher industries. 

0 Would you have to hire additional 
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staff to solicit tele ion networks and/or 
producers? 

A To solicit them for performance rights 
licenses? 

0 Yes. 

A I certainly would. 

Q You couldn't do this with ycur existing 
staff? 

A I certainly couldn't. I cculdn't 
even do it with our existing leaal staff. 

0 What is the problem that you see in 
this? Is it more the duplicative cost of all these 
publishers licensing on their own or is it the 
prices that you think would eventuate in this sort of 
market? Is it a fact that the prices going down or 
is it a fact that the administrative costs of 
licensina are going up or is it both? 

MR. BLUMSTEIN: I am goiny to object 

to the fom. 

A My attorney is objecting to the form. 
I can only answer that -- I must say thank yov for the 
two answers you gave that I would give. I think they 
are both germane. The price competition would 


quite obv:.cusly be driving the price down. All the 
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user has to do is stand there and not even try to 
bargain the price down. We hungry publishers 
among ourselves will slit each other's throats 


and voluntarily drive the price down. We do it 


with record companies. Certainly te administrative 


costs would oo up. You have a declining income 
because of the comnetition and an increasing over- 
head. It certainly points to a direction of 
financial problems, if not disaster. 

Q Here is a need. Suppose the need is 
filled by the creation of any number: of Harry Fox 
type operations. Let's say ten Harry Fox 
operations, would that help? 

MR. BLUMSTEIN: Ten Harry Fox type 
operations -- 

MR. HRUSKA: We have ten Marion 
Mingles who act as intermediaries between television 
networks and producers on the one hand and music 
publishers and writers on the other hand. 

A Well, ir. Hruska, actually it nicht 
hinder. We have been through this auestion 
of ASCAP and BMI and the two choices and sometimes 
it's quite difficult for someone new entering music 


publishing to decide whether he should ae to 
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ASCAP ov whether he should go to BMI, which 
society will negotiate better for him. Which 
society ir the long run will earn more income for 
him, Then you have to make a choice between 
one and two. YOu are suggestina that we 
compound this thing by having ten ASCAPs, BMIs 
or neqotiating or licensing bodies where you have 
to elevate the competence of the organization, the 
efficiency of the organization. 
í assume you would have to make some 

kind of a long-term deal with one of these ten. 
It would seem to me that it would be a more 
compliceting factor and a bigger hinderance. 

0 Suppose the whole thing were given to 
Harry Fcx to do? In other words, Harry Fox was 
now designated by the music publishers as an agency 
which wculd operate in the sane fashion with 
respect to the licensing of performance rights for 
television network use as it now operates in 
connection with the licensing of performance and 
synch rights for theatrical motion picture use. 

A tearing my other hat as a director of 
NMPA with said board and with having to pass 


on something like this, I would have to say Thank 
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you very nuch, the Harry Fox Agency has all it can 
do in its present structure and form to negotiate 
and handle mechanical licensing"-- I don't 
mean -- I mean handle mechanical licensing ~- 

Q They really act as brokers? 

A As intermediaries following instructions 
of the publishers but they do more than that 
because they also conduct a policing oneration on 
unlicensed works and they are responsible for an 
auditing operation. 

Q The music publishing industry created 
the Harry Fox agency. Why wouldn't tne music 
publishing industry create a similar agency 


to handle tha licensing of performance rights for 


network teluvision use in the event that ASCAP 
and BMI were enjoins. from performing that function? 

A Well, sir, I would like to suggest that 
the music publishing business also originated 
ASCAP, I would like to suggest that ASCAP was 
formed in 1914 with a relatively handt al of music 
publishers and writers and the concert of an agent 
and trustee began around 1920, again with a handful 
of relatively speaking music publishers 

I wouldn't want the job of iining 
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this up and trying to get the 4000 ASCAF 

publishers to form or to come with me in the 

Leon Bratiler agency because I was going <0 do 

this as an individual or form a corporation to do it. 

Q Why not? There would be a lot of 
money to be made. 

N There would be a lot of money to be 
made -- there would? Then I don't waat to join 
my orgznization because if Leon Brettler is making 
all thztmoney he is taking it from me. 

0 Doesn't Fox charge 4 fee? 

h Three and one-quarter percent. 

Q Isn't that a good deal of money? 

iN The lowest commission in the whole 
world, the European society collecting mechanicals 
get 15, 8 per cent. It's a remarkably low 
commis sion. The comnission was three and a half 
per cent a year or 60 ago. The board of the 
agency rzcognized that enough money was coming 
in frcm commissions to more than adequztely cover 
the overhead and set up some reserve” © we cut 
the ccmmission rate. 

Q It's a non-profit organization? 


A Definitely. I think che axample I gave 
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you just showed it. You are talking about setting 
up some cther agency, would it be a personally 
owned, private enterprise? i may make a lot of 
money nd my friends in the business would know 
I would be making a lot of money and maybe out of 
envy and pique they woulan't go with me. Even 
if they would it takes a lot of salesmanship. 

Mr. Berman who runs the Ilarry vox 
agency spends considerable amounts of time with 
new peosle on the music publishing scene, explainina 
how it works and so forth. I just have everv 
instinc: that it would be a colossal and massive 
job try:.nc to organize another independent I don't 
mean inierendent, another intermediary agency to 
function end to organize, as you said, ten, fifteen 
would be: even more cumbersome and confusing. 

As a practical matter considering 
that we are now in 1972 and not in 1920, we are 
now dealing with 4000 ASCAP -- I think Wu said 
5000 the other day, publishing entities spread all 
across the country not focused in ew York and 


Los Angeles where yu could do it by taxicab and New 


York and take a trip to California, you have to co 


all over the country. 


SOUTHERN DISTRICT COURY REPORTERS 


euren SATER AWST ‘nice 


E,ettler 


Publishers are going to be very 
concerned. You go back to their covasel, their 
ouija beards or clairvoyants, however they do it, 
I think -cu are throwing me a question that I can only 
answer by saying that it comes under the realm of 
complete: and utter chaos, the way I see it now. 

I hope I have answered vour question. 
I have tried to answer it to the best of my 
ability. 

Q Let's get back to the price side of 
this. You were testifying about before ranges 
of prices in the licensing of performance and 
synch r:.ghts to motion picture producers and you 
talked about a range of several hundred dollars 
to several thousand or more. 

Suppose you were contacted by 4 
televis:.on producer who wanted to use one of your 
big standard songs in a nightclub scene, what kind 
of range or prices wald you be talking about in 
that si--:uation? 

MR. BLUMSTEIN: What is he getting, 
synch r.ghts and performing rights? 

MR. HRUSKA: Yes, same thing as the 


motion picture field. 
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7 A Again I want to point out that you ask 


this question like you are v~ry innocent., butter 
6  wouldn': melt in your mouth, as if we are talking 
5 about this same type of situation and I want to 
6 refresh, tor the record, when we are talking a 
7 about synchronization rights, we are talking about 
g something that has been in existence for a long 
9 time, that: I have a body of experience, real 
10 experience in it, an instinctive feeling for the 
ii value of some of these things, some feeling of 
12 conriderace because we have been doing this successfully 
13 for a while that the prices were quoted and the prices 
14 were ge:t:ng are in line of what other people are 
15 doing. 
Without consulting the other people I 
know that for better or worse the industry has 


evolved for this price structure and it was a 


18 
19 wild mize structure considering the several hundred 

J e dollars I gave as the low extreme and the $10,000 
71 I gave as the high extrens. That is a pretty 

W. me broad ranye but it's something that I have had 

i exper ie ic with and I have lived with. 

20 Now you are asking me out of the blue 
5 what woald I do about television producers where up to 
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now AS AD has been handling this for me. The 
staff of ASCAP know a heck of a lot more 

about it than I do even as a long-term director of 
ASCAP, the economics involved in this thing. They 
have statistics. They know the income of the 
producers and the networks and all the things 

that I would have to educate myself about. 

So my answer to you is, sir, I could not 
quote you a price now at this interrogation and if 
this were a real case I would say I can't quote you 
a price now, I have to do some real research, 
analysis and some very heavy research and analysis 
because I have a lot atstake on this thing. 

If I go haywire in quoting motion 
picture producers, well, there aren't that many but 
if I start going haywire in quoting television 
producers there are more uses toč for television 
than there are in the $5 million... et films. 
Televiricn is a medium that just consumes talent 
and films and shows. It's going arema the clock 
24 hours a day. I would want to be much more 
careful about how I would treat that problem. 

¢ Let's start from one extremes. Would you 


give that television producer in my hypothetical 
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example the music for nothing? Would you let 
3 him use it relatively free? 
4 


7 If he was my brother. And my writer 

5 agreed and I likeé my brother. 

6 0 Let's suppose he is not your brother 

7 and he is a guy you don't know. He just calls you 
8 up and he says "ft am producing this television 
program, I want your music for nothing." 

10 7. It's not so hypothetical because we 

n get requests like that now, I am producing a show, 
12 can I cet it for nothing because you will get the 
perfornirg fees. 

14 60 Here you are not going to get performing 
15 fees from ASCAP because ASCAP is not doing the 

10 licens:.nc’. | 

17 A And he says can I get it for nothing, 
18 no synchronization, no performing fee? 

19 0 That is right, I want you to give me a 


x per formance right and a synch right license and I 


2 don't vant to pay for it. 


A Are you trying to lead me to say 
point jolank I would say no because if you are, you are 


correct, I would say no. 


mee 8 


2 y gaid chat was a ridiculovs extreme. 
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But my answer was not. 
Before the change of the tape you were 

tellin: us that you would not give your music 
away for nothing. Would you take into considera- 
tion the amount of distributions that you had been 
receiv:.nc from ASCAP in respect of a use of this 
nature 

A Yes, of course I would take it into 


consideration and I would like to say that I 


don't think we are getting any particular bonanza 


from ASCAP, none of us publishers and writers are, 
becauee I think -- I am not trying to propagandize 
the ASCAP cause here and if you wish to get into it 
with me privately or on the record, I think music 
is solä ky ASCAP to the networks to all users at 
very, very low prices. 
I, as a publisher, as a board 

member, individually and in whatever official 
capacity I have, really sincerely feel that the pur- 
chase cf music by the users in this country, 
including the record companies at the two-cent 
rate, is a tremendous bargain. 

ç So you would try to gee more than 


the ASCAP rate from this producer who called you? 
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A Yes, because in my function on the 


ASCAP board I am leaning pretty heavy on the legal 


department and in all these negotiations the word 


I like to say is rore and not less. I think it's 
a justifiable caura I am advocating and not just a 
matter of a greed and take what you can get. I think 
there has to be some rationale on these things. 

2 In this hypothetical example do you 
think it realistic that you might obtain more for 
this use? 

A In this hypothetical example I think 
it's quite realistic that I am going to obtain 
substantially less for this use. 

2 Why? 

* In unity there is strength and in 
disunity there is weakness. The unity of ASCAP 
which is basically a legal monopoly, we have more 
strength in combining this negotiattion, throwing 
all ouz copyrights together into a vast pool of 
music hat makes it very @tractive to a user to deal 
with ASCAP. We don't have to face the problem 
of all of us individually dealing with a user or a 
producer in he hypothetical case we are talking 
about now. 
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That user can really exert a hell of 
a lot of leverage on us by saying listen, my 
friend, I don't need your song and in most 
cases, in many cases, he is quite correct that he 
can us2 somebody else's song and let me see what 
you will undercut your competitor with. 

2 Let's go back to 1964. 
Do you remember being approached by 


someboiy from the Minnesota Mining & Manufacturing 


Company which we will call 3M with respect to the 


possibility of licensing 3M to use Shapiro Bernstein 
music on 3M tape cartridges and tape players? 

A For background music? 

2 Yes. 

4 Yes, I do recall that. 

2 Who approached you from 3M? 

A I got a call from the attorney repre- 
sentin; 3M. His name is Allen Arrow. He said 
"Leon, I would like to come over and see you, I 
think I have an interesting idea." 

I told him to come on over and he came 
over with an employee from 3M, a gentleman by the 
name of Ray Lindgren, and for the first time sitting 
in my office Mr. Voltter I recall was present and 
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the fovr of us for the first time I heard about the 
s plans Zu had to go into this business. 
j 0 Did they tell you that they had been 
: talking to the other publishers at thatt.ime? 
7 A I don't recall if he told me they had been 
j talking or they were going to but the gist of the 
j conversation was that they had made up their 
x minds that they wanted to talk to publishers about 
" making direct deals with them. 
å Q By this point the negotiations between 
1 3M and ASCAP had broken down, had they? 
j A At this point -- 
7 MR. BLUMSTEIN: Can we limit that 
™ question to not the fact of whether negotiations 
* were broken down but what Mr. Brettler was told 
oi either by people at 3M or people at ASCAP. 
10 MR. HRUSKA: I will make it clearer. 
19 Obviously a lot of this has been set forth 
a in depositions in this case but let's see if 
21 we can agree to a brief chronological summary 
2 here so as to save a lot of questioning. 
2 In 1964 negotiations vere conducted 
24 between 3M and ASCAP in which 3M was attempting 
5 to obtain from ASCAP a license for the use of ASCAP 
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mucis ia @#nection with these tape cartridges and 
_ 
players. 

MR. BLUMSTEIN: Let's identify the 
series. It was the 700 series? 

MR. HRUSKA: Yes, the 700 series. 

It was she first series and I think there were 
three in all, as I recall it. 

At some point in 1964 those negotiations 
broke dwn in the sense that ASCAP and 3M stopped 
negotia*ing. The last offer by either one of 
them had been turned down. 

IR. BLUMSTEIN: I think we have a 
little problem. There were negotiations and 
there came a point in time when the negotiations 
stopped and 3M rather than negotiating with 


ASCAP began to contact publisher members of ASCAP, 


how is hat? 


MR. HRUSKA: For the purpose of 
these questions, fine. 
IR. BLUMSTEIN: I think that is 
sufficient. 
Q You were aware, I take it, Mc. Brettler, 
as a menber of the ASCAP board that cher a had been 
neqotia: ions between 3M and ASCAP prior to the 
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approa m made to you for dirett licerse by Messrs. 
Arrow and Lindgren? 

i I think ii yu read back what I just. 
said, : said that for the first time I heard 
about the balance of 3M to go into the background 
music business when Mr. Arrow came over to my office 
and we hed many years prior to that had friendly 
and cordial relations. 

0 In other words, the negotiacions between 
3M and ASCA? had not come to the attention of the 
ASCAP hoard of directors prior to the time that 
Messrs Arrov and Lindgren approached you? 

} Well, I can only answer that by 
saying that I think my attendance record at ASCAP 
is pretty consistent. I remember I had an 
operation in 1964 and I missed a couple of meetings. 
I can only say that it came as news to me because 
I had | neve:: been to an ASCAP meeting or heard from 
anybody tha‘: 3M was going into this business and 
I was or I am quite sure in my mind now that -- 
because I have pretty good recall on this thing -- 
that met was the first time I heard about it and 
I even kidded Allen Arrow. I said as friends 
often co "You blankety blankety blank, thanks for 
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pulling this on us, why didn’t you tell us about 
this." I had a more informal working arrange- 
ment witi Allen than I might have with someone 

who I just met or if Miss Mingle had comein cold 


I think it would have been much different. I 


feltthis was -- as they say down south "family" 


because we have been good friends socially and other- 
wise for a number of years. 
0 Do you semember that this meeting took 
place on Ostober 29, 1964? 
A That great a memory I don't have. 
MR. BLUMSTEIN: Mr. Arrow so testified. 
MR. HRUSKA: Yes, Mr. ARrow testified 
to that effect. 
THE WITNESS: Mr. Arrow can't even 
remember wiere he is supposed to meet me. 
MR. BLUMSTEIN: Mr. Arrow sc testified 
with reference to a diary he kept. 
THE WITNESS: Then I will not 
slander Ar. Arrow any further regarding his memory. 
0 Could you net out this meeting, what 
was the sun end substance of it? They told you 
about the project and you were interested, is that 


about it? 
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A If you say so. 

Q I don't know. I am asking you. 

A I was more interested. I was impressed. 
Q Did you ask Arrow whether he had negoti- 


ated with ASCAP? 
A Yes, Allen told me that they had 

been negotiating with ASCAP and he had been running 
into problems. I asked him what the nature of the 
problems were. I had a conversation with him 
about that. I said that it all comes as news to 
me. I felt, quite honestly, irritated about it. 
I was irritated at Allen that he hadn't mentioned 
it to me. I found out these negotiations were 
going or seven or eight months and Allen said, 
and correct:ly so, and I admire him for 16, he has 
never used his friendship with me or anybody 
else on the board to try to influence one of his 
projects through bacause he has many clients 
in the music business, nor has he divulged something 
that 's coming up of a confidential nature until the 
time comes to tell everybody. 

He said, "i have Mr. Lindgren, we are 

going to make a sweep around New York and see 

what we can do about getting publishers znvolved 
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directly." 

Q Did he say that you were the first 
publisher he had contacted? 

A I honestly don't remember. If I 
wasn't the first, I was one of the first. 

Q What did he tell y~ was the problem 
in the 3"-ASCAP negotiations? 


MR. BLUMSTEIN: I will object to the 


A You are asking me about details of a 
conversat.icn that took place ix, seven, eight 
years ago and two months in October. I con't 
think I tave accurate total recall in this, but 
I am goirg to try to answer this as best YX can 
recollect: it. 

My recollect:ion of it is that the 
people he: was negotiating with at ASCAP, and this 
is the legal department of ASCAP, which iogically 
would be tha first one to receive communications 
on the prok len of this matter, seemed stynied 
by the newness of the idea. The newness of the 
idea involved the fact that 3M planned to sell the 
tapes to a user which incorporated a performing 


grant fon: three-year period of time. 
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2 There was a big problem in the minds 

3 of ASCAP about what happens after the three years, 
4 how do you police it. There was another big 

5 problem that the consent decree requires ASCAP to 
é quote comparable licenses for comparable uses and 
„ there were no directly comparable uses. 

8 There were some reasonably comparative 
uses, other background services, the wire services, 
1o dne Muzaks, they were struggling with some form of 
T analysi to figure out how you can compare a fee 
12 for the sale of these tapes with the percentage 


13 fee that they were getting from other backqround 


14 users. 

15 There were some delays that Allen 

16 Arrow characterized as unduly long between letters. 

* Q How about the blanket aspect of the 

18 license thet ASCAP wanted to issue? 

a MR. BLUMSTEIN: Could you clarify 

0 that? What do you mean by blanket aspect? 

n MR. HRUSKA: I gather 3M was interested 
in a license to specific compositions and ASCAP was 

ý interested in a license to the entire repertory. 

a MR. BLUMSTEIN: That is what: you gather. 

1 1 don't kni«w whether it's accurate or not. 
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Q Was that part of the problem? 

A I don't know whether it's accurate or not 
but my understanding of the way ASCAP can license 
under the consent decree is that ASCAP can't deal 
on specific: songs. It can only deal in bulk and 
has to offer in a situation like this an arrangement 
where the user can come in and select from the 


entire ASCAP repertory what he wants to use. 


Q Unless the member in interest onsente 7 
A Yes, a technicality that ~- 
Q A technicality that what -- that is 


not realistic? 

A That is realistic. It's a technicality 
that I didn't get into that I only vaguely 
remember. Tiank you. If I wave my hand it's 
becauee I un trying to focus into my recollection 
of this thing. 

I 2 30 recollect that the early stages 
of this thing, 3M at that point had no product ior 
line to mal:2 the recorders, had mo master tapes. 
They were jist Lining uo their patents and concepts 
about go.ny into this thing and really had to know 
what the co3t of music would be so that they could 
get on with tasir market research and 
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evolve the zotal cost of the capes and units 

and figure vut before they made an expenditure 

of millions of dollars to go into production 

what their costs were going to be so they could 
figure out what their profits and gross sales would 
be and do whatever 3M does by way of market research. 
So I understood quickly that it was of great 
importance to 3M to get some sort of quotation from 
somebody on the use of music. 

0 Af tr this conversation with Arrow -~- 

A Let m2 finish. 

Q í am sorry. 

A Inthose early days when Arrow and 
Lindgren w2re talking to ASCAP 3M -~ I think you 
said befor: 3M wanted to use 700 specific songs. 

I am not eure you are correct on that. I chink 
they knew they wanted to have a tape that wou!” 
contain 709 songs but I am reasonably certain that 
at that point no ons really got into what songs they 
would use, what the sequence would be. They just 
knew they nad a design of a cartridge that would 
carry 700 songs and they were going to ask ASCAP 

to have the repertory available under sone 


contractual errangeinent. 
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2 
Q After your first conversation with 
s Arrow and Lindgren did you have any conversations 
j with any other music publishers regarding the 
? possibility of those publishers granting licenses 
# to 3M? 
z A T told Mr. Arrow that I found this 
j very interesting and I hoped that in one way or 
r another my company was going to get into this project 
i and the first thing I wanted to do was check with 
ý ASCAP. Allen said "What do you chink 
i about this" an I said "Well, I can't make a 
N commitment now, I really want to find out what is 
i really happening here." 
* and I did check with ASCAP I think that 
10 very day ard received the explanation that I just 
* gave you es to what the problems were and why it 
18 


was hanginc in mid-air and I responded by saying 


19 "Listen, X don't think this thing should hang in 


0 mid-air because this is an experimental use. We 
2 are hangire up a big company.” 

Being on the public relations committee 
2 I didn't ink it was cood for ASCAP to get into 
% these hassles. I didn’t think it was earth 
2 


shaking, it's background music, 1878 experimental. 
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I think we owe it to 3M to get cracking on this. 

I heard the counterargument "Leon, 
we don't think it's that simple. The consent 
decree, this, that, we have to be careful and that 
rate that they are offering of one cent a year for 
three years or three~cent performances seems 
quite low and unacceptable to us," and 80 forth, 


and we went back and forth. 
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vhat publishers did you talk wt 


what was my first recollection of what 85 


‘he ASCAP conversations? 

Right. 

Who was it at ASCAP that you discussed 
with? 

Bernard Korman. 


die you talk with Mr. Finkelstein? 


0 

A Just Bernard Korman. That is the mun I 
spoke with. 

Q What publishers did you taik to? 

A y called Allen Arrow and I think he came 
to our office in the morning or early afternoon, 
and I said; “Allen, my poy, how are you doing?” 
and he said, 1 think I have some commitnents lined 


w 


up- { forget the nanes he gave ne. He 

said that be knew he cculd deliver Frank Loesser > 
his client, and he rezd off Gene Gocdman ~~ »The 
people the? are in oy camp will certainly go.” 


spoke to £44 Chiantia. Sal is very in.erertead 


in this tring. Sal and I know each other a 
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long time. We have a vicidus competitive instinct 


toward each other’s firm when ve are talking to 

an A and R nan about his catalog or mine, but 
underneath it all we are friends who respect each 
other and know each other quite a while. 

t said, "Sal, what the hell do you think 
about this <ning?” and Sal and I had a conversation 
about it. And as this thing evolved I said to 
Sal, "I am inclined to gc along with them becduse I 
havc a feeling if we don't you and I are going to 
be standing ovt there in the snow looking at the warm 
bodies luxuriating in this thing. And why not? 

It looks like it's going to be hung up at ASCAP.” 

And I wasn’t able to reach any conclusion with Korman. 
I disagreed with then. And Sal and I made our own 
analysis of “his thing. It was new to US. 

Wa weren't as concerned about some of the problens 
that ASCAP bad and wa said that if we do this 
directly we don’t have to worry about the consent 
decree and sere u£ these other problems that scem to 
have ASCAP uo in the air. 

An we analyzed it further we sgid, There 
are only gciny to be 700 songs here, and if they 


pick 700 sergs without: yours or mine we have no 
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chance at ail of getting in this thing. 
completely different than the ordinary user who comes 
in and may use this and may use that. These are 
going on tare, are going to be recorded once and 
that is it and t is the program," I said 
that "I am glad you are interested in this, Sal, 
because frankly I am leaning very heavily in going.” 
And Tt sort of disagreed with what I had 
heard from tir. Korman that the rete was absurdedly 
low because tle way Allen Arrow explained it to me 
the uses that these 3M machines would have were 
really not comparable with the uses of other wired 
background music services that hed been going on 
in this country for years, from 1940 on. The 
big users, the big hotels, the big factories and big 
supermarkets, they were going to have background 
music. The way I saw it this machine was 
going to be sold to relatively small organizations 
and users. of background music, and by that we were 
thinking of Aller Arrow and Lindgren had explained 
that this, woulda wear a Location such s doctors‘ 


4 


ffices, dentists’? cffices, restaurants, small 
tt was unlikely and inprobable thet they 


were going to se.i > tapes to a General lotors 
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manufacturing plant and have the thing wired 
through the buildirc. 
Ji really didn't see much market in com- 


peting with the established Muzak in other loca- 


tions because they had long-term contracts, with 


forfeitures and so forth, and there would be really 


no advantage to anybody using Muzak, which had a 
wider scope arë wes an efficient organization, to 
buy one of these things. 

The: only practical source market for the 
machines were people that were playing music 
now which would entail a restaurant which was 
playing a radio -~ it did have those nagging, 
annoying commercials which were sort of disturbing 
to dining comfort. And when the dentist was 
drilling or ycur upper molar it might be upsetting 
to hear abcut Crest tocthpaste. 

Mite seriously it was an attractive pro- 
position ari I saw it immediately as an attractive 
propositior Therefore, I wasn’t so concerned 
about the cue- cant rate because I really felt that 

had, this program they had, was going 
to open up markets. The nusic was being used any~ 


way and we weren't getting a dine by and targe. 
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We don't get = dime when a restaurant uses a 
commercial broadcast live in the establishment. We 
get that meney from the broadcaster but we don’t get 
it from the restaurant user. There is well-estab- 
lished law on that subject. 

but if we get into -- 

MR. BLUUMSTEIN: Don't get into that 
area. You have already said too much about what 
restaurants: can do for radio and so forth. It 
has nothing to co with the lawsuit. 

MR. HRUSKAs I think it is quite per- 
tinent to ihe subject. 

MR, BLUMNETEINs I don't care whet he 
says about what ASCAP gets, but I don’t want him to 
characteri::e what the law is. 

THE WITNESS: Any reference I make to 
the law is purely accidental and probaly wrong 
anyway. 

Q „mat other publishers did you talk to about 
this 3M project? 

MR. RLUMSTEINs Besides Sal Chiantia? 


SNA: Yes. 


those initial 


jqas, 


possible I «id. 
0 tow about in later staces? 
A „ think we ara going to lse the continuity 

J£ this thing. 

uy now I had worked my analysis of this 
thing up anc Mr. Voltter agreed that if Allen Arrow 
was lining up really a sufficient contingent of 
publishers, and I trusted that he was giving me the 
straight facts on it and it locked like he was going 
to be able :0 make a direct deal, I said to Allen that 
I think he could count us in. “It's not a firm 
commitment, but waen it looks like there is a no- 
nonsense way to go, I think we will have a deal." 

tf communicated that to Chiantia and also 
to Bernie Korman. I said, “Bernie, I have a diffi- 
cult decision to make but unless ASCAP can close this 
thing fairly soon I don’t think Arrow is kidding 
around, I think he he qroup of publishers lined 
up where he can scrounge out here and there 700 
songs that are more thar suitable for baexqround music. 


find myself in is the if 


And the position 
Asca? dot si naie the ceal and these other pub- 
lishers co e che deal, my conpany is Locked out 


of it, ard I cust can't af ford — wearing my 
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£ first-and-foremost hat, that of being an officer of 
5 my company — I can't afford to take the chance 


4 of dillydailying here and find that my company is not 
§ participating in this project." 
6 I called Bernie Korman back again. I 


4 * 


7 think I had this conversation with hin at Lunch. 


£ I called him back a day or so later and I said, 
8 “Bernie, we are getting very close to 4 handshake on 
iC 4%." And I knew “ir. Chientia felt the same way 
„ because we mentioned to each other on the phone. 
iz I said, "Sal, I am getting close to it,” 
z and he said, “So am I, Leon.“ 
id We agreed with each other's position. 
E We knew the list of names of the other publishers 


that were involved, none of whom I consulted with 


> 


: because I had no reaeon to. I really did know 

f that Allen Arrow vould not deceive me or kid me about 
this. 

* And the day came ~=- and I don’t remember 
just at whet point, a week or two or threa, something 


of that magnitude ~~ I shook hands with Allen and 


Y, 

XA Y said, “Cant us in, but before you court us in let’s 

. talk about che dea. You offered me something be- 

2 

* rore. I. you don't mind, I think we ovght to be 
‘OSes At 4EPOSTER 
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able to do lot better with you considering the 
scope and s:.jnificance of our catalog. tt will 
make your job easier. And I want a bigger guaran- 
tee on the advance and I want a bigger guarantee of 
the number of songs you are going to use.“ 

Ind he said, “I don't think there is any 
problem about that at all because we ace really 
anxious to yet some big catalogs in here and have 
as wide a choice as possible of big standards and 
things that lend themselves to background music." 

Aang I said, "Allen, we have a deal.” 

1 called Bernaré Kornan back and said, 
"Bernie, i want you to know, and relay this around, 
chat we jurt agreed with Allen Arrow that we are 
going to erter into a deal with him.” 

That is the genesis of it. 

9 Let's go back a bit. You said during 
your discussion with Korman, either at lunch or on 
the telephone, that you had a difficult cecision 
to make. that is in the context of whether you 
should gə along wit. the 3 proposition. Why was 
It a diffi valt decision? 

was a Aif€icult decision because 


the essence on this. Alien 
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was pressing that 311 wanted to go ahead with this, 


wanted to kiow what the figures would be or basically 


would possibly abandon the whole thing. 


r said it’s difficult to know whether I 
should go inte this directly or wait and see what 
ASCAP is gcing to do. Maybe ASCAP will negotiate 
a higher rate and I might look -- not look. Lut I 
might be foolish to have gone into this and agreed 
to the rate that 3M posed without a strong upward 
negotiation. 

J cid exert some pressure on N Ten. 1 
said, "Come ons, Allen,” irate, “what can we do about 
increasing?“ 

And "That is whet the rate has to be, 
and with ycu or without you we are going :o put the 
rate across. 

He gave me some pretty solid reasoning, 
the facts i went through befcre about the kinds 
of uses em. s9 “orth, and the fact that it is more 
conceivable that a user would buy; after a few 
months of one tape 3M was putting out a 730 series, 
melcdic snc rithmic, tiey were putting oat two 
tapes, tha the user would probably buy two tapes. 


hat meant woe were getting two cents per songe 


723 


us 
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0 Jf 3M bad made a deal with ASCAP, Shapiro, 


Bernstein weld not have had a guarantee as to the 


number of Srapiro, Bernstein songs that would be on 


the tape. 
A Correct. 
0 The chances are there would have been 


fewer Shapiro, Bernstein songs on the tap:. 

A Correct. 

0 co T come back to my question as to why 
this was u difficult decision. 

A hen it was a difficult decision Mr. 


Arrow initiaily cave us a guarantee of using 25 


songs. We might have gotten 15, 18 throuyh 
ASCAP. 

Q What did you end up with as a guarantee? 

A One hundred songs. 

Q “hece again — 

A hea I got the 100 songs, then ft vasn't 
difficult. fhat is when I shook hanas with him. 


I didn’t have this quarantec. 

alec explained to Allen Arrow,when I 
gave him a ank analysis of my reasons for not 
shaking naria immediately, that I didn't know that: 


I might aot e better off waiting to see what woua 
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Ż  happne with ASCAP, that I was not too happy about 


tà 


this rate. 


0 What was Norman“ s reaction to these thiag 


that you told hin? 


N Quite proper, quite correct. "Leon, 


* 


I can’t telil you what to do. I am sorry that you 
seem to be upset about the prolonged negotiations 


but I am quite sure of the position ASCAP has 


“a 


taken in concern of the benefit and welfare of 


85 


all its members and in connection with all the 
problems of tie consent decree, It is cor:sect we have 
been having pxobiems with Nr. Arrow and company 

in these negotiations. We are not the only 

ones who seem to be on dead center on this thing." 


ne stressed things in the nature of "Thank 


you for keeping we posted and I appreciate 
* your calling.‘ And »I can’t tell you what to do 
and you have to make up your own mind on this mat- 
ter." 
Q Let me read a portion of Mr. Arrow’'s 


testimony ¿s : predicate for my next question: 
“tk: were told by some of the publishers 


who did license 3M that it had been made clear 


to them “hat this was an act of disloyalty to 


n EH CRY PEFORTERS 
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as 
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to ASCP. 

0 Which publishers told you this? 
ae ir. Brettler of Shapiro, Bernstein, 

Mr. Levy of Leeds Music. These are the 

only two I can recall." 

A In this testinony did he say when I told 


him this? 
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Q The immediately preceding testimony 


concerns a document marked in this examination as 


ier 


Exhibit 42, TPXA2. When I say this exenination 


ia 


3 I mean the Avrow examination. The date of that 
document was December 21, 64, and the portion 
of the docunent read immediately prior to this 

3 testimony that. Arrow gave vas: 

"At the time we left ASCAP" ~- this is the 


3M people — "Bernerd Korman said he thought it 


: was wise to approach t 2 individual members of 
15 ASCAP. Since thar time we have learned that 
l3 ASCAP bes been approaching its cwn mpnbers 


J. to advise them not to deal with 3M. 

Then che questicn was: 

20 From whom did you learn that ASCAP 
was approaching its own members an. ivising 
then rer to deal with 3M? 

A We were told by some of the pub- 
lishers whe did license 3M that it h:d been 


made clezr to them that this was an act of dis- 


loyalty to CAP. 


Ft Which publishers told you this? 
j 
TA Me. Brettler of Shapiro, Bernstein.” 
A tefore you read this to me and before I 


ti 


PEP IRTER> 
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had any knowledge that this specific testimony 
existed, I just testified again under oath that when 
I told Mz. Xorman this, Mr. Korman behaved in a 
quite correct manner and Mr. Korman said, “Leon, 

you are at liberty to do whatever you see fit in 
this matter.” 


HR. BLUMSTEIN: What is the pending ques~ 


CHE WITNESS: I want to ask a question. 
When Mr. Arrow made this quote he told me he looked 
in the diary to get the October 29th date. Did 
he look into the diary to get that quote, 
of disloyalty,” or did he look into his mind to get 
that quote? 
0 This conversation vas not necessarily a 
conversatic: that tosk place on October 29th. 
I gather this is a later conversation. 
MR. BLUMSTIIN: Parhaps I can give a 
time frare. t?s up to you. 
0 det me put the question to you this way: 
Did you svez teli Allen Arrow that any pressure had 
been brought to bear on any music publisher either 
by other nusic publishers or by an ASCAP representa~ 


tive in an attempt to discourage the music pub- 


teln orte! 
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lisher from issuing a direct license to 3M” 

A Well, I have to answer yes to that. I 
question the quotation that Allen Arrow used here that 
one or two : more people said it would b> an act of 
disloyalty. I don't know if Mr. Arrow bad this 
down in his minutes or notes or if that was his recol- 
lection. “£ that was his recollection of eight 
years ago it might be something like that. Them 
is pretty strong words, as we say in Texas. 

Q Waat is your recollection? 

A As we say in New York =- my reccilection 
of is that nobody -~ well, when I last called 
Korman and td him we are going to go into this th’ gẹ 
it was relat’veiy close to another ASCAP board 
meeting ard ve had a handshake agreement wiih 
Allen, and w were even working on some concepts and 
drafts end s: furth and so was Sal. Nobody 
called me, nt bociy. 

Li this interim period when this had been 
going on, th covversatior with Korman and o forth, 
the next tim. thi. came up was at an ASCAP board 
meeting, waich 1 revollect 
week or two cf thas at which time in the rerort 


of counsei tc * board zouns- rep s nd disclosed 


27 E 


pty any e bona yee, 
Wer hts 


os 


wa 


* 


E 


* 
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that: 3M have a background system, which he briefly 
described, and it's come to his attenticn that a 
group of A3CAP publishers, including two companies 
represente 1 on the board, have entered into a dire t 
deal with 3M. 

Again trying to recollect what happened 
eight years ago, somebody said oz insisted who the 
two publisaers were, and Mr. Pinkelstein said, 
"Shapiro, 3ernstein," and he pointed to me, and 
Leeds Musiz,” and he pointed to Sal. 

rhe board consists of 12 writers and 12 
publishers. y don’t remember how many people were 
there. Jsualiy there are 15 or 18. Most of the 
writers hai no knowledge of this thing and were 
confused, t will say. 

0 Luphemistically? 

A No, quite seriously. This thing cones 
up and whe re the members, and I saw sowe blank 
faces. Yost of the publishers on the koard had 
already beor: approached by Allen Arrow. 

¿n retrospect — you asked me who did I 


speak da, anc as I new recall, i did speak to one 


outside punishing firm. 1 Socke to a xepresentative 
of chappelt £ Company. 
We Eg: PHS RUF OOH TORT E 
„ J i S i XAF N ¢ 


Brettler 


D 23846 


Ricketts? 
No. Do you want his name? 
Q Yes. 
A Phil Matten erq. At that time Mr. 
Max Dreyfus: had just died. He was the operating 
head of Chappell in New York. I think Mr. Louis 
Dreyfus hac. been appointed to the board but hadn’t 
shown up at. a meeting or two or may not have been 
on the board. And Phil Wattenberg and I had 
been frienés, and I know Allen Arrow had contacted 
Chappell ac well and I called Phil Wattenberg 
and I said. "Phil, I just want you to know that Sha- 
piro, Bern: tein is on the verge of going into this 
as a direct deal and we will take it from there." 

That, to the best of my recollection, 
is the onl: outside -~ other than the conversations 
with Sai Ci iantia -= that was the oniy conver 
sation I hic, That was a conversation I 
initiated. 

Getting back to the board, it would be 
misleading to say shat you have to understand this 
in the con ext which it happened. This came as sur- 
prising ne is to most of the membara of che board. 
Most of th: writers and sone of the publishers, 
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that is. 1 Gor.*t know who knew about it in advance 
through conmittees and prior conversations with 
Hernan Finkelstein the day of the board meeting and 
so forth tut I got an impression that from some~ 
where at one end of the table some cannonballs were 
coming my vay, and I sensed it wasn't the 18th 
Cverture: mat are you guys doing? How did 
this all ccme about? Why did you license direct? 
What does 11 this entail? Don't you have con- 
fidence in tke legal department?" 

there was some rapping at the table 
for order ixcn President Stanley Adams, which is not 
the first time that Mr. Adams raps for order and 
not the first time that an energetic conversation has 
evolved. Wat Let's face it, this did come as a 
jolt. It was something that was new. It was 
geomethirg that wos news and something that: was surpris~ 
ing. Ané there were sone comments directed 
twoerd bot) al and myself. I can't quete then 
directiy. ~ don't. know because sitting ina 
room with : lot of static flying around, = don’t 
think if you had interrogated me 10 minutes after the 
board mestirg, 2 couldn't say who said what. because 
evexybocy ds talking at the same time. 
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That lasted about 10, 15 minutes, and 


we said, “unisten, the deed is done. We have 


men Stanley had the meeting quieted down 
and people were cormunicating with each other in 
a more tempezate rather than intemperate manner, 
not all taixing at once and having side conversa~ 
tions, Stanley got the meeting in control, and I 
said, "T would like to explain it in our viewpoint 
and I gave pretty mich the explanation that I just 
gave you, chet i saw this as an experimental thing, 
that if it heppened on the scale that 3M expected 
there were gcine to be more tapes, 3M would have to 


go back to AC., and possibly it was a fortunate thing 


for us to lə this, because if the venture flopped, 


nothing veitrred, nothing gained; but if the venture 
suczeed d and this became the new modus operandi of 
baczground music, it would come back to ASCA? anyway. 
And anyway, it’s done. 

1 think I reported some of this aback to 
Alisn ALTON. I said, “Allen, you have to consider 


me 3 good end besauee we took a little“ ~~ how 
shall I 32 “a Little excitement there at that meet- 


inc,” and siice 1 am under oath, J was a little bad 


eee EASTEN on 
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boy *o my f. end Allen Arrow because I took some 
poetic licensee i have to confess to hin some day » 
I exaggerated to him also because I am prone to 
exaggeration except under oath. I didn't mind 
ingratiating ryself with hin further. 


Zat the facts of the matter are pretty 


much as I described them. I said I don’t 
exaggerate inder oath. I use the expression cannon 


balls came iny Way, that was an exaggeration; 
qetually it was spear and harpoons. 
Q there were ht s words at this meeting? 
A Yee, like "What are you guys doing?” 
acain I have to repeat in the context of 


how it was announced and the pressure of how it was 


done. It did take some people by surprise. 

Q aren't taere people in that rcon who felt 
that in an area of Licensing where ASCAP ig competent 
to act, the iradivicual members »f ASCAP, including the 
publishing Tom. pani.es p, should not issue dig ect 13 


censes? 


A 231, T ama board member of I CN. I 
an very concerned with Asc? activities. I think 
Ian a very icyal board member of ASCAP. I think 

7 y 


I am a very dedicated and diligent member of ASCAP. 
A 2 
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ane you don't feel that way? 

A t took the initiative. I could say I 
vas pressur 24 into it by copout and say I was pressured 
into it by ny company. I am telling the truth. 

I took the ixitiative with my company an4 took the 
initiative of making this deal directly. 

Q But. isn't it fair te say that there are 
quite a number of ASCAP members who don't feel that 
way? 

A Members or directors? 

Q YubLlicher members. 

A I don’t know. I just know Allen Arrow 
didn’t havc toco much troubie lining up 50 ASCAP 
members because he did this within two or three days; 
zip, zip, :ip, and he got 50. That is, for this 
particular use. 

0 vore there members at that boa:7a meeting 
who expressed the view in words or substance that 
in : licensing area where ASCAP is competent to 
act, individual menbers should not issue directly 
licenses? 

Vell, I don*c remember this kiad of 
direct qoo wie 
say it was a direct cutee 
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said words or substance. 

A low about thoughts of substance? I had 
Leon Brett: ar, individually, who had thoughts of 
substance :long those lines, too. I said, I 
wonder if what we ere doing here’ -~ 

0 Is disloyal? 

N. No, not disloyal] — has any irmlications 
or might set some prececents that I will be sorry 
about because my neck is out on the block c@n this 
thing.” 


Q precedents for what? That is, that you 


might be sorry about. 

A Je described the benefits cf joining ASCAP. 
If every ASZAF memser licensed every use Jixectly 
and ASCAP Giscoivad because everybody was flying off 
in a million different directions ana ASCAP had 
nothina to License, you bet I wovid be sexry about 
it, and se mid every member in view of my testi- 


MONY o 


9 we2d you issue direct license to a tele-~ 


A aa seb asking na this under oth. you 
are almost townenecindg a negotiation AoW, ah? 
2 Sz ps neqdotiations tagged dow between 


jqali brerxler 


ASCAP and a television netvork, 
merbers oug!t to issue direct licenses to a cele- 
vision network? 

ï honestly und sincerely can't answer 
that questicn yes or no now because this, again, 


is one of your beautifully phrased hypothetical 


questions i which you don’t give me enough informa- 


tion. Why did the negotiations bog down? lou 
long have they been bogged down? What are the other 
opticns? 
think it is comparable at ali to 

talk about what we Aid here with a very limited 
use involving oniy 790 songs, only for background, 
at an experimental rate, for an experimental use. 
I don't thins the nagnitude of that decision — 
and t know now Long it took me to come to that 
conc.usion; 3} weeerled with this for a week or ten 
days. Yo. are aski this and you are expecting 
aa answer richt f she top of my head. 
just can t Jive you shat answer. 

0 1 you believe that a goodly number 
ASCAP publisher wenbers would heve the feeling 
right off the bec that they shouid not license 


television oetwork under those circumster. es? 
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N uell, I think I indicated in ny tes- 
timony 211 along here that I personally have the 
feeling thet direct licensing of televisior net- 
works woule be =- I think I used the word -- 
self-annihilation as an industry I think what we 
are talkinc about in licensing television networks 
and what we are talking about in what we did in 
licensirg 700 songs to 3M on a linited, experinental 
basis, cn something that night be analogous to 
televisicn in 1945, when there were just a few 
sets out and one or two broadcasters == ASCAP 
did basically what we did with Ait basically in the 
early days cf television. 

Q You think it is night and day? 

A to, that is only 12 hours apart. I think 
it fs 360 cegrees. I think it is more. I think 
it is qrairs of sang compared to watermeions. 

Yet there veri members of the ASCAP 
board at that meeting you have described who had 
the feəlinc that you should not have issusd 
direct licerzes to 31? 

N id L say thet? 

0 an asking that as a question 


With the inflection that you wied it 


3 je. a1? Brett ten 


394 
2 came out as a stant. I 
3 9 es a question. 
å A “4 didn't have the rising inflection. 
5 9 13 a question. 
4 A res difficult for me to really recollect 
7 what really transpired and who said what and what 
8 who said because the conversation seemed just as I 
3 said, what mo said and who said what. 
5 Q - am not asking you for the names of 
T people who said this: I am asking you whether this 
sort of gen: ment was expressed. 
3 N - hinx the sentiment was expressed, “We 
iå hope you fe.lows know what you are doing.” 
5 Q Mere than that, Mz. Drettler. 
ià A jecause the announcement was made that it 
se had been det. There was no way the — the con- 
à tracts were signed and there was no way of undoing 
it, and evecvbedy kept saying — I was saying just 
22 
ca Im down. Let ne explain it. The deed is done 
and Che corc:sects have heen signed,” 
9 Jid anyone express the view in words or 
substanc: tint wast you dene wa disloyal to 
7 
ASCAP? 
22 
, A t don’t kaow about t. =< word G lla.“ 
‘ 
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It was expressed to ne that what we had dene might 
be a very foolish business venture on our part 

and that possibly we should have given ASCAP 

more time to negotiate it; I may have jumped the qun 
on this thing and I should have been a little nore 
patient and 80 forth, worcs of that nature. 

Ye are basically gentlemen on che board, 
the board manbers. Ve try to conduct ourselves 
with some degree of decorum and sensitivity toward 
the feelincs of other people. There is prac- 
tically no whet you might characterize ax name~ 
calling at boerc neetings unless it's done obviously 
as a jest cr a joke. 

The reason I don't think anyone saia to 
me that I was disloyal to ASCAP was because I 
know what that reaction would be and it would be 
quite a defensive reaction because I don! t think in 
any sense cf he word that I was disloyal to then. 
1 would bave :‘emenbered my response on this. 

0 ie ave leving trouble with the word 
"disioyal.* 


N y am nor really nit picking with you 


pid anyone express tc you the sentinent 
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that what vou had done was not in the best 
interests of ASCAP? 

i\ That sentinent I think was expressed in 
the round robin of 15 people trying to speak at 
once to find out what happened and why some 
people seened to be upset and some members saying, 
"What is tiis all about? It indicates that our 
legal department wasn't -- that you fellows 
thought our leqal department wasn't functioning. 
Shouldn't vou be more patient? Why did you do it?" 
This sort of sentinent. 

I don’t think really anyone said this is 
an act of lisloyaltz. As a matter of fact, if it 
were consicier2d an act of disloyalty none of us 
directors ava contracts with ASCAP. The way we 
get to be lirectors is initially by nomination, 
and every :wo years there is a vote taken of the nem- 
bership. Thece is weighted voting. The 
board is not selieperpetuating, and I am reasonably 
confident hat if there was a ground sweil or any 
feeling that whi: I did or what Mr. Chiantia did 
or what an othe: member of the board has done 
that is an act of disloyalty, malfeasance, any 
synonym of that nature, I think it is reasonable 
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to expect that at the next election that particular 
gentlemen and if he is disloyal I would not 

call him a gentleman ~- that particular person in 
that case vould not find himself on the ASCAP board 
in consecutive years. 

1 am happy to say that I have been re~- 
elected at every election to the ASCAP board, and at 
the last election of the ASCAP board — by the way, 
Mr. Chientia was in an identical position that I 
vas. ir. chiant a was in an embarrassing 
pos it ior fer another reason. lis associate, ifr. 
Levy, hed ind:.cated to a few poeple, for vhat- 
ever ressor. there may be between Mre Chiantia and fir. 
Levy, thet Leeds wasn't going to do this when in 


fact Leeds had meade the commitment; Sal had the 


handshakes. v don't know if the contracts were 
signed. 1 don?t know to this day what transpired 


in their ccm but there was sone commotion 
about thet particular aspect. Lew Levy said 
Leeds wasn't going to do it, that was an aspect. 
JZ tic. Chiant*= or I were considered 
disloyal ycu aan bet cl. oxd would have seeped 


through the grapevine and we wovld not have been 


reelectes te ASUAP. Nhe lest election of ASCAP 
rar Erh YEE § COURT CEPR EN 
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4 I believe Ne. Chiantia got the highest taily of ail 


7 us 12 publishers in terms of the number of votes 

á cast for hin on the board. 

5 Q If the CRS Television Network gancel led 
: its ASCAP license and announced that it vas going 


to start obtaining its performance rights needs by 


7 
. direct licensing with music publishers would you think 
< that the publishers who issued such ‘iirect 
‘ performance sights licenses to CBS were bsing 
N dis loyal to ASCAP? 
N I think any publisher has a c H, 

unqual 1 ie right to issue a direct licenie because 
‘ cur agreement with ASCAP under the consent de- 
‘ cree calis for & nonexclusive license. 
i Q t an not talking abcut their riqhts, 
; 1 am tajkirg about whether you would feel that 
. the publisitezs who eid this were being disloyal to 

ASCAP. 
7 
; A v don't feel that they were being 

disloyal te ASCAP, but I do feel they might be -- 
l let's szy; again, krew what trey were doing, had 
enarycec i: carehully and dient just jump in simi- 
3 

hysterical’ y oe Emprudentiv , depending on the cir- 
à cuwastances. Tr gidht be disloyal to themselves 

1 1 ges LUT CLT GE CORTES 
aor eo. SHAPES Tun: Wai 


f jqal’ BrettLler D 242 


A? 


in their best interests. 
4 9 ‘4 there any question in your mind, Nr. 
A Brettler, as to whether a substantial number of 


ASCAP publishers would feel that the publishers who 


5 
6 had issued direct 11 2nses to CBS were 
3 being disloyal to ASCAP? 
8 A ts there any question in my mind -~ I can’t 
9 put my mind — we went through this yesterday. I 
10 can't speak on behalf of the publishing fraternity. 
11 I don't nav as good friends and close colleagues of 
12 my competitors. The people on the ASCAP board 
13 I see onge 2 month. Those on MPA I see twice č 
4 month. With the exception of Sal Chiantia ~~ 
5 0 ir. Arrow said at page 232 of the 
6 transcripi: 
A 0 can you recall the conversati en 
10 in mi zh lr. Prattler told you that ASCAP 
publisiers, himself included, were being pres- 
j sured dy ASCAP not to deal with 23M? 
' N Yes, I recall his saying that to 
me severel times.” | 
die vou say this to Mr. Arrow? 
á A. T was lighting a cigarette., 
i (Question reed.) 
3 
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A If Nr. Arrow and I must engage in who nas 
better recell of direct quotations of eight years ago, 
I don’t recall saying just those words « I do 
recall saying that I wouldn’t be surprise if -- 

I may make people who are friendly with me a little 
unhappy for a number of reasons, some of ther: being 
that I stole ihe march on some of ny colleagues on 
the board in the competitive nature of this thing. 


I think that 1 did something that was very good for 


my company anc I clearly understood that sone of the 
publishers could be considerably rritated by the 
fact that we did and they didn’t. 

Q that were the othe. reaso.s? You said 
for a number of reasons. 

A The number is two. 

T think the second meeting I bad tuere 
with Alien =~ we are not used to direct .icensing 
and it barer been going or and I don’t kow what the 
long-term impact and the long-term repercusions of 
this thing are, and lo and behold 1 find eimt 
vers iatez there are apparently Long-tera impacts 
and reperct ss ons because you are asking ne i:cently 
about tris. 


0 ie in your testimony hat you neve: tolé 
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Allen Arrow that ASCAP was pressuring publisher mem- 
bers, yours2if included, with respect to “heir 
licensing of 3m? 

m. BLUMSTEIN: One aspect of that 
question has to be clarified for itr. Brettler. 
That is, Mr. Arrow’s deposition when he used the 
term°ASCAP,* I think at several points he explained 
he didn’t kiow whether he was talking about ASCAP 


manayement or other ASCAP publishers. 


if. HRUSKAs I will accept that. 
A c can categorically state that I got no =-~ 


that what I saiG about the reaction to Bernie 

Korman, thas was my one and only contact with 

anybody from ASCAP management, and what I testi- 

fied was corregt and that Bernie korman was completely 
correct in “his and said, "I can’t tell you 


what to do,” and didn't tell me what to do. 


Q What about other ASCAP publishers? 
A © aiso testified that I spoke to Phil 


Wattenber «and he said, "Thank you for telling me 

about this, Leon,” and didn’t exert any pressure. 

And that the naxs evolution or the next exposure 

I had to anvbody in the publishing business wes at 

the ASCAP busard, where there was a surprisə announcer 
bert SASTRUCT TOUR Ae 
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ment, arð fcc an intervei there 15 or 20 eope ee 


talking at orce, sia conversations, peovie sicting 
next to Sa? saying, “What is it about?” and people 


sitting nert to me saying, "What is tnis about?” 
„ think that after the board mseting -= 
1 don't knew when after the board meeting ~- 
told Allen tbat we had an eneruetic conversation., 
the exact words but T prot’: much 
Allen what I have just ‘old you. 
have -~ I said í had no converse~ 
tions leading up to that board meeting. I did 
have a conversation after that board meeting. 
If you want me to get into that I will get into that 

Q Pleese do. 

A T hed a conversation with a centlenan by 
the name of Victor Blau, who was at that time the 
head of Warner Brothers Publishing Companies. 

We walked cut. of the meeting together and he said, 
"come on, Leon; let's have a cup cf coffee, I want 
to talk tc you about this thing.” It wasn’t like 
a prearrargqed nesting. It was accidentally that 
happerec to be Leaving through the docr with him 
the some tine and went down in the elevator 


„ about the same time, and 
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said, "Eoy; I hope you fellows know what vou are 

doing here. This thing doesn't make any sense to 

me at all end you are setting precedents here on 

rates and so forth. You young Turks” — I am not 

sure the “young Turks" was the quotat ion that 

was the implication -- “you young fellows go into these 


things slar-dash and you better be careful because 


a lot is riding on what publishers do and how they 


do it.” 

T cewsber this conversation because vas 
2 little aw ed by Mr. Blau, if not intimidated by 
him, because he had only been a recent member of 
the board, a Zew months before this same up, and he 
did represent a very large company. ix. Blau 
is a very foruetul and dynamic mon, 20-sore-odd 
years olde: tian ne. There was a generation 
gap, and I think ot of my own modest way of 
functionine i am more relaxed with contemporaries 
of my own ge, and J am really happy that you 
gentlemen «i che opposite side of the tib).e here are 
contempora: zes Of imine. 

J think Zrank!y I wouldn’t be güte as 
flip and 1 ght-heax‘:ed with a gray-haired gintleman 
as I am witch a couple of fellows — 
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thippersnappers? 

A Ves. I think you understand what I'm 
getting at. I was more respectful to tr. Blau, and 
Mr. Blau was a person who had a very important posi~ 
tion with Warner Brothers over the years on the 
West Coast. He stood there as a new person to 
me. 

„ liked being on the ASCAP board. 

Warner Brother: has a nice slug of votes that I 
certainly didn't want to go out of my way to lose 

and I really didn‘t have any intention of deliberately 
having a nosne Oo. os, head-on confrontation with Mr. 
Blau wher: ii: was not necessary. 

Mr. Diau irritated me to no end at that 
coffee clatch of ours, and I just said, “Ix. 

Blau" — by that time I called him Victor -- "Vic- 
tor, the cortracts are signed. You seem pretty up- 
set with me.” 

1 said, "I repsect you but in all candor, 
of all the people on the board to take the position 
you are tal ing with me it is the most surprising 
because you come irom a company, Warner Brothers, 
that was th: Eirst: company in the history of ASCAP 
that ever wes a maverick, that ever licensed direct." 
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Because I vaguely recalled hearing about the fact 
that Warner Brothers some time in the 30s, ui der 
the guidance of the late Herman Starr, struck 

out on its own and experimented with direct 
licensing, and as I get the story,I wasn't there -~ 
it is not terribly germane — but as I understand 
the sory he came back with his tail between his 
legs and that venture wasn't as successful as he 
thought it would be and he did come back to ASCAP. 

“you come from a company of mavericks y.it«© 
self, so if you don't mind, what is wrong with. 
being an inncvater7 And what is wrong with being 
intelligent, as I think I am? And what is wrong 
with being competitive?” 

And he laug..ed and we shook hands and we 
were friendly ever since. Whatever animosity 
there may have been at that coffee clatch dissi- 
pated by the time we left the place and he cooled 
down end I was very happy about it. 

I might have come back to Allen Arrow, 
and Allen made me slightly confused about the timing 
of this, and said, “Oh, boy, Victor Blau laid it on 
me heabi ly: and there might have been implications 
of disloyalty stemming from that particular conver~ 

r DISTRICT COUT REPCRTERS 


uutta Sravzs c HELSE 


* 


Brettler 


To the best of my recollection, and con- 


sidering that I am under oath and fully recognizing 


that yov r going to call other witnesses who were 
the-e and sc {“srth, I am doing my very best to level 
with you and honestly report the true nature and 
substance of my best recollections on what really 
happened, what I said to Allen Arrow, when I said 
it to hin, in the context I said it t in, and I am 
trying to get on the record in front of yo’ and the 
record the context in which this announcement was 
made at the board, the timing of the thing, the 
sudden jolt, and the fact that I sort of shane- 
facedly -- if the notes were being taken in 
Technicolor you might see my face rec. 

I did fib a little bit to Allen 
about some of the problems that I felt. I did 
feel a little bad because I like to be popular, 
I like to be everybody's friend, and I don't want 
to be in a position where 15 or 20 people get 
some surprising news and suddenly call ne on the 
carpat and say, “What are doing?“ and 80 forth. 
Life is simpler if you don't have to go through 
those kinds of afternoons. 
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can’t say for sure that I was, but I believe I was. 

Q Do you remenbor any discussio at dat poari 
meeting or any other ASCAP board meeting regarding Mr. 
Wood's le-ter of Decomber 19, 1969 or the subject of a 
per-use License for the CBS Television Network? 

I recali a board meeting or board meetings. 
“he board was advised that CBS sas waking this claiin for 
license, a new form of license, and, as I 
this game about right at the very end, I think 


two of Decembor 1969. Se the answer is 


9 Bo you vember any discussions that you had 


prior to the board meating of January 29, 1970 regardi:s¢ 


the CBS re uest for par-vuse license? 
M. SEAPTRO: You mar Mr. Brettlar personal 
ly, or do von meen the hoard? 
any discussions in which Mr. 
Brattler participased, within or without the confine: 
of the beard. 
A J. have just a vacve recollection of it. 
think this thing was brewine gone months before, ané 
what IT aal. 
ming at thi 


to go in anoth: 
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with the „ for one thing, 


Q In January 1969 — 

MR. BLUMSTEIN: 70. 

MR. HRUSKA: I am sorry. 

Q In January 1970, you had some f. miliarity 
with the concept, at least, of per-use licensing? 

A Yes. 

Q Do you recall any discussion in ASCAP board 
meetings, or in an ASCAP board meeting concerning the: 
NBC Television Network application to ASCAP for the so- 
called limited repertory or nucleus license? 

A Yes. 

Q Ne you remember roughly when that was? 

A No. Couple of years ago, I think. 

Q Could you give me the substance of that dis- 
cussion? 

MR. BLUMSTEIN: Again, bearing in mind my objec- 
tion to any communications voiced by counsel. 

MR. HRUSKA: You mean to encompass in that 
reports of fact by counsel which did not express legal 
opinions? 

MR. BLUMSTEIN: No. 


Certainly, counsel told us the facts. 
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per use 1 hai a kM . se in my mind. I was 


thinking of per program. I think ASCAP licenses 
per program, on a per program basis. 

Q You mean when yov referred to the fact that 
some users and I think you mentioned radio talk stations 

A Something of ‘iene sublets. 

Q — had Asche per use licenses, you really 
meant ASCAP per program licenses? 

A Ye. 

Q Do you know of any usar who has obtained an 
ASCAP per user license? 

A No. I never get into the details cf this. 

Q Would you know a per program license is- 

a license under which a user, say a broadcaster user, 
would pay to ASCAP a certain percent of the time income 
generated by each program which used any ASCAP compo- 
sition, per «ent? 

A I presume that is a reasonably good char- 
acterization of what I think it is. 

Q Now, đo you recail the time that NBC asked 
ASCAP to quote terms on a per program license for the 
NBC televisica network? 

MR. KORMAN: Fix a year, Alan. 
A This is different: than the list of the 
Sop PP HER DISTRIC? COURT REPORTERS 
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2200 songs you are talking about. 


Q Yes, right, different from that. Well, this 
occurred in 1970. You remember that, the NBC request: that 
ASCAP quote per program terms to the NBC television net- 
work? . 

A Wes this simultaneous with or after the 
other application on the 2200 songs, it is vague in my 
mind. 

Q I think the fist request was prior to the 
application for for a limited repertory license. 

ME. KORMAN: I think it was in 1969, Alan, 
if that helps you. 

ME.. HRUSKA: Thenk you. 

MR. KORMAN: Okay. 

Q October 14, 1969. You recall that? 

A It. is three years ago. I just don't recall with 
any clarity. You can understand the questions I was 
asking you. The thing is vague in my mind. 

Q Were there any discussions in an ASCAP board 
meeting concerning NBC’s request to quote per program 
terms? 

/ A tis incorceivable that there weren't dis- 
cussions about it but I don't remember what they were. 


Q You remember whether there was any expressed 
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attitude corcerninsg the prospect of quoting pex program 
terms to NI? 

A Nc, I don't remember specifically what the ex- 
oressed attitudes were. 

Q De you remember whether Mr. Finkelstein wes 
authorized to negotiate a possible per program license 
for the NBC television network? 

A Mx. Finkelstein kaz an ongoing authorization 
to the extent it is taken for granted that as our chief 
counsel to enter into negotiations with all users and 
this is just part of the year-by-year functioning of 


ASCAP and its licensing activities to sit cown,talk 


to people, negotiate with them, take a reasonable position., 


work it out. 


Wes anyone an corized to quote a per program 


stated befere that this thing going back 
is vague in my mind and I can’t accurately 
at question because I just don't remember. 

Q Wave you ever beard any point of view expresses 
an ASCAP bos xd meeting regarding the appropriateness of 
a pər progran licensa for a televi ion network? 

A AE 23 i atene. I don't recall any 


specific corversat:iions about it. I presume there were 


Bretiler 


Have you -- 


3 A And I think, I am not sure, I think there is 


ui 


something in the consent decree. I do recall having 
6 some knowledge there is something in the consent decree 
7 that gives users the option of blanket or per program 
licenses. I have known that or many years. 
Q Do you personally have ^ny e regarding 
'8 the appropriateness of a per program license for a` a 
television natwork? 
12. A Well, that is one of your broad questions that 
i3 I would have to say ~- well, if you can narrow it 
1% Gown when we talk about what program, why, who, how, 
whare, might come to some conclusion but T don't have 
* a broad general attitude about it that I could char- 
V acterize as a yes or no clearcut thing. 
4 i8 Q Do you recall whether any report was made {to tre 
if ASCAP board on the subject of seeking further 
* information from NBC prior to any negotiations with NBC 
concerning the grant of a per program license to NBC? 
z? A I think in our directions to the negotiators 
23 that it is tuken for granted we post the responsibil:ty 
on the negotiators to negotiate and conclude a2 ‘tract 
ot a license that all the necessary steps are going 0 
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be taken including a full open discussion pro and con, 


back and forth, to get these issues resolved. 


4 Q Mr. Brettler,isn't it a fact that at an 

ô A board meeting you have heard expressed the point 
Ó o£ view in words or substance that ASCAP was 

7 going to make it as dit ‘icult as possible for NEC to 

7 aaursue a request for a per program license? 

’ MR. BIWMSTEIN: Objection to the form; go 

y ahead. 

ö A Xi wil) say absolutely not. 
1 Q You have never heard any such sentiment ex- 

* pressed? 

yi A Not kn the way ycu characterized it. 

* 2 Cow would you characterize it? 

5 A Tha way I have in my previous testimony tocay. 
1 Q ù = ete willingness to -~ 

i A To sit down and negotiate with an open minci 

X and when we hint that a proposal is not right for what- 
0 ever reasons, then to defend it and argue it and if « law- 
2i 


suitis brougat to defend it and take the position thet 
subsequently develops in the testimony, the documents 
in these provcedings. 


Q Wold you be surprised to hear that any televisioi: 
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Q Is there ay that you can describe the speed 


> with which meci sical rights transactions are now made 
through the intermediary of the Harry Fox Agency? 

A Speed is not of the ¢e2sence. 

Q Perhaps not, but could you tell me how long it 
takes in a general way? For example, could you give me 
a range, anywhere from X hours or days to Y hours or days? 

A Let's say that when a record company wants to 
record a tonc they wili either phone or mail in a request 
for license to the Harry Fox office and within a matter of 
2 days a license is sent oui. to the -eccrd company with a 
copy to the publisher. 

Uniess there is something unusual about the 
license that requires the Fox Agency to contact the pub- 
wishes and request a rate, request for a concession, re- 
guest for a favor, a request would it be okay to use a 
| title of a song as a title of an a-bum, things like that, 
so then thers is additional dehy. 

bonus Pox have a price list? 

Of course not. 

A iist of suggested prices? 

Of course not. 

You have never seen such a thing? 


Whan you say a list of suggested prices, over a 
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2 period of tine certain trade practices have developed. 


my 


Record clubs customarily get a one and a half cent rate 
Instead of two cents. You might call that a list of 
prices. It's just a trade practice that has evolved and 
it's there. 

Low price records customarily are licensed at a 
lower rate than the two-cent rate, but every publisher 
has the right. so ask for the ful! rate or give it away 
for thing ¿nd every publisher has this right. Many 
publishers exercise their rights in different ways anl 


rave differer: forms of licenses and ask for certain things; 


2? arrangements all over the lot. I can't even make tha 


2 


general -- ar accurate generalization on that. 


Q Does Fox have any list or set of suggested prices 
for any sort of synchronization rights license transaction? 

A Abt olutely not. 

Q Have you ever seen a list of suggested prices? 

A Absolutely not. Tha Fox office is meticulous 
about acting as intermediary and not as a principal. 

Q You mentioned before certain discounts offered 
to various types of users. Are those discounts reflected 
on a list or a document of some sort? 

A They are reflected on the mechanical license 


form. Every company authorizes the fox office to use a 
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mechanical licens: frm for that: compznay. 

licenses a use of a 

and I am act cuctin 2 : dunt ust don’t re- 
member them. but there are phrases such as If the veco:d 


comes out under $2.93, the rate instead of being two cen :s 


should be onc: and a half cents“ ox "one and threa quarte: 


Printed ieh on the license form. 


im the form? 
say prices, the royalty rates to b 
peice are in the form. In the form of license, that 


I teke it you have copyies of such forss 


Sure. 

Q What about tne forms on the synchronize cic: 
rignts licaeses, do they have any royalty rates 
set forth? 

A No. No, the contracts are boilerplate that 
somes out of the Fox office and “he lines where prices, 
term, territozy, use age are ail left blank and mat? 
the result of neago ciation. 

Q Anyway, you are notified by the Harry 
FCency when scae record company wants to obtain 
vights license from Shapiro Bernsteiv, right? 


A Net., in the 
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MR, KORUAN: “It occurs to me as a lawyer vnc 
knows nothing about synchronization rights that people 
might want to record more than once or might not know ho» 
frequently they want to record, might want to make some 
extra copies and might not know when. 

MR. HRUSKA: Do you have any idea what a 
synchronization rights ~- 

2, BLUMSTEIN: If you will be sworn, T will 
take the ( ch too and ve will proceed. 
Q Why doesn’t the Harry Fox Agency act as a 
clearinghouse for television performance rights to misic? 


ME, BLUMSVEIN: I object to the form of the 


There ig no reason for the Harry Fox Agency to 
de that. 

Becsise ASCAP does it? 

Th: system ig there and it's working. 

vou refer, of course, to the ASCAP system? 

The present system, which is the ASCAP system. 
The BMI system too. The system of licensing is there. 

Q Why doesn’t ASCA? handle performance rights 

transictions for television network programs in the manner 
that the Hlar:zy Fox Agency handies synchronization rights 


license transactions for those programs? 
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MR. BLUMSTEIN: I object to the form of the 
question. 

A Unier the way the system has developed and 
evolved over all these years, there is no necessity to 
Go it. 

Q Aren't there some advantages in doing it that 
way? Sita eee 


A I can't think of any. 


Q Por example, you could get a higher price when 


Marlene Deit:ich was destined to sing a song than when 


captain Kangaroo was planning to sing a song. 


A Well, you characterize advantages as only being 
in terms of money. How would you lixe to sit at my desk, 
spending a full time day with all kinds of things and 
row have to zeke another stew of phone calis where you 
have to star: thinking about this and thinking about that: 
and that cerainiy wouldn't be an advantage. 

You are not set up to do this now, are you? 


Definitely not. As you can tell by my testi- 
How long would it take yon to get set up tc do 


i have no idea. 


Do you know whether AS and -~ whether 
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COLUMBLA BRUALCASTING SYSTEM, INC., 


v. (M. E. L.) 
169 Civ. 5740 


AMERICAN SOCIETY OF COMPC SERS, 
AUTHORS AND PUBLYSHERS. et ai., : 


kakan by plaintiff pursuant to stipulation and 
notice, at the offices of Cravath, Swaine & 
Moore, Esqs., One Chase Manhattan Plaza, New 
York, New York 10005, before Laurerce Hannsieid, 
a Certified Shorthand Reporter and Notary Public 


of the Stata of New York. 
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APPEARANCES 


CRAVATH SWEINE & MOORE, sqs 
Attorneys for Plaintiff 
One Chase lanhatftan Plaza 
New York, Kew York 10005 
ROBERT 8. RIFKIND, Esq., 
ROBERT K. BAKER, Esq., 
of Counsel. 


PAUL WEISS RIFKINC WHARTON & GARRISON, Esqs., 
Attorneys for Defcndant ASCA? 
345 Fark Avenve 
New York, New York 10022 
GAY TOPKIS, ESG. 
MAPK BELWICK. ESG. 
of Counsel 


-and- 


HERMAN FPINMELSTESN, 280. 
BY: BERSARD KORMAN, ESC. ç 
of Counsel. 


HUGHES HUBBARD & REEO, ESA 
Attoraezys for degendant Broadcast Music, Inc.. 
t al. 
One Wall Street 
New York, Now York 
RICHARD WIE, Esg., 


SIMPSON THACHER & BARYLE)T, T898., 
Attorney for Salvatcre Chiantia 
One Battery Park Flaza 
Hew York; New York 
EDWARD C. MENDRSICKI, Fig. 
cf Counsel. 


if TS EXPER STIPULATED AND AGREED by 
and betweon counsel for hu respsetive parties hereto 


that such cloposi:ioimy be signed and sworn to 
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before any officer authorized to administer an oath. 
SALVATCRE CHIANTIA, called as a 
witness, being first duly sworn, testified as 
) follows: 
EXAMINATION 
# ; BY MR. RiPKIND: 
Q Please state your name and address for the 
reporter. Mr. Chiantia. 
A Salvatore Chiantia. 42 Greenbriar Lane, Port 
Washington, New York. 
Q What is your occupation? 
A I am an executive with MCA. 


— 2 mat is your title? 


12 T A president of the music division. 
‘ Q Do you held any other offices? 
A I am also a corporate vice president. 


Q OF MCA? 


a A Of MCA, Inc. That's corract. 


Q Any others? 

A I hold other tities, yes. Outside of MCA. 

9 What are they? 

A I am president of the National Music Publish- 
ers Association, vice president of ASCAP and a member 


*** 
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has not in a ven long time. 
Q How far back would that be? 


A Some time back in the ‘40's. I believe it was 


ji 

|! 

| 

| Q What did it do at that time? 

| A It had something to do with negotiating a 
|| contract with the songwriters. 

} 

| Q L. hat contract what is commonly referred 


{ to as the Standard AGAC Form Contract? 


| 
| 0 

| A That's correct. . 
1 


pub? ishers? 


| Q Is that the form still in use? 

| 

| A It is; ves. 

|| MR. TOPKIS: By AGAC, you mean? r 
| Q By a substantial number of writers and 

| 

| 

| 


A Yes, That is correct. 
MR. TOPKIS: What does a substantial number 
maar. ses it mean seven or does it mean eighty per 


cent of the pecple functioning, or what? 


get to it by two intermediate questions. 
MR. TOPKIS: By all ne 
Q Let me show you, Mr. Chiantia, Plaintiff's 


| 
| 
| 
| 
| 
| 
5 MR. RIFKIND: We will get to that. Let me 
Exhibit 31 for identification to make sure that that is 
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the contract we are talking about. 


A 


Copyright 1969", so some time or other presumably this 


form was in use. 


Q 


Music today use this form of contract with any of the 


writers who write for Leeds? 


A 


that form of contract. 


* 


Q 


affiliated with Leeds, are there not? 


A 


Q 


use thiz form cf contract with those writers who are 


members of the AGAC? 


A 


Q 


AGAC requests that this form of contract be used? 


A 


him the AGAC contract. 


Q 
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This looks Like the form, yes. 


MR. TOPKIS: it says “Copyright 1948 and 


Let me ask you, Mr. Chiantia: Does Leeds 


I’ they are AGAC members, yes, we do use 


Caly if they are AGAC members? 


There are a number of other publishing companies 


The same obtains. 


All of the MCA group of music publishers will 


That's correct. 


What if a writer who is not a member of the 


If he is important enough to us, we will give 


TÊ he is not that important to you, what form 


ftp tee 
i 
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MR. OPKIS: o save time, I will direct the 


witness not to answer. You have both contracts and can 
compare them without taking his time. 

MR. RIFKIND: I think, Mr. Topkis, that I am 
entitled to know the ones that Mr. Chiantica regards 
as being tportant. 


MR. TOPKIS: We will disagre: on that. 


Q Do you know how many writers are members of 
AGAC? 

A No; I don t. 

Q In your experienca, are many of your more im- 


portant writers members of AGAC? 

A Times change, Mr. Rifkind. There was a time 
when many of our more important writers were members 
of AGAC, but in recent years we have been getting our 
material from other sources and not directly from AGAC 


members. 


Q Is it true today that many of your important 
writers ~- 

A I have no writers under contract, Mr. Rifkind. 
I have ro writers under contract, under exciausive con- 
tract to me. 

Q Many of the more important writers whose 


works you publish, that is, the MCA group publishes, 
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are AGAC membars7 

A No. 

Q tt, is not -- 

A It is not true today. 

MR. KORMAN: Speaking of currently, you are 
inguirinc? Is that what you are talking about? 
MR. RIFKIND: Speaking of the catalog of 
tks published by the MCA group. 

Oh, in that case I woulc say 
that a large number of the compositions have been 
written by AGAC members. That's correct. 

Q Sirce the work that you referred to as occur- 
ring in the mid-40's in the development of, I take it, 
this contract, Plaintiff's Exhibit 31, have there been 
further negotiations between NMPA and AGAC with 
respect to the revision of the AGAC Standard Form 
Contract? 

R No; there have not been. 


Q Have there been any communications in betve en 


AGAC and NMPA with respect to the possible renegotiation 


of the ABAC contract? 


A No formal communications that I can remember, 
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A Yes. I believe there were. 


|: 2 Can you recall about what year those took 
| 
| 
place or the time they took place? 

| 


| 
1 A Some time before -- some long time before I 


took president. 


|! Q That is some time before '67? 
E 

|i A That’s correct. 

|! 

jt Q Was it while you were a member of the NMPA 
| 

$ 

$ board? 

li 

|| A Yes. 

Q Some time between 38 and ‘67? 


A I weuld say yes. 


Q Do you know what the principal elements of 


| 
| 
| 
} 
| $ 
| 
1 [i 
| the revisions sought or discussed were in those informal 

| communications? 

| 


A No; I do not. 
Q Mave there been negotiations betwecn MR 


and AGAC with respect to any other subjects, to your 


{ 
| 
| 
| 
| 
| 
| 
| A No negotiations, no. 


|| knowledge? 
Q Have there been any communications? 
A Yes. 


Q With respect to what other subjects have there 


been communications? 


* 
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A We had — that is, I had, together with Mr. 
Reist, who is our executive vice president and an oc- 
casional member of our board, two meetings, I believe, 
or possibly three meetings, where the president of AGAC, 
his counsel, and I believe there may have been a third 
person present from Ac AC. I don't quite recall - 

Q The president being Mr. Lane? 

A At one meeting -- on one occasion Mr. Lane 
was president, and perhaps on two other occasions Mr. 
Eliscu was the present. 

Q The coursel present? 

A -- was Mr. Deutsch, I believe. I am sure it 


was Mr. Deutsch. 


1 


Present for NMPA was yourself and Mr. Feist? 


> 


Mr. Feist ani perhaps another board member. 
Q When did these meetings take place? 
A In the lag: few years. 


Q Since 19€/? 


A ” can't ix it for you exactly, but -- 

Q When was the most recent meeting? 

A I thinc some time last year we had one meet- 
ing, and -- in the last two years, last two, three 
years. 

Q Whit were the subjects under consideration at 
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these meetings? 

A Copyright revision, almost exclusively, as 
a matter of fact. 

Q Were there any other subjects discussed other 
than copyright revision? 

A Yes. At one time they did mention the fact 
that they wished that we could do something about 
getting publishers to pay their royalties on time. 

2 Were you able to do anything about that? 

A No, not reaily. 

Q That is, royalties on mechanical rights? 

A On 211 rights. 

Q And graphic rights? 

A Graphic rights, mechanical rights, foreigr 
royalties, subsidiaries, anything for which a publisher 
would De responsible 

Q What are some other -~ 

A Licensing compositions for certain purposes, 
commercials, licensing other people to print. 

Q I think you said that you were a director of 
ASCAP. 

A That's correct. 

(0) Refresh my recollection. since when have you 


been an ASCAP director? 
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endeavors wa may be on the way to a hit. j 
Q Do you seek to promote the recording 


of musical works in your catalogs at MCA Records? 

A Yes. j 

Q MCA recoxds or their subsidiares in fact 
recorg music from the MCA publishing catalogs? 

A They do. I wish they woula record more, 
but they don't. 

Q Mr. Chiantia, I show you the last two 
pages of the complaint in this action beginning with the 
words "Wherefore, plaintiff demands judgment,"and ask you 


to read it. 


(Pause.) 
A Okay, I have read it. 
Q Having new read the demands of the com- 


plaint, do you now have an opinion as to whether the 
relief sought by CBS in this action is desirable or 
undesirable from eny point of view? 

MR. TOPKIS: Is that all of the relief 
that CES asks in this action? Ts that what you 
are asking the witness? | 

MR. RIFKIND: Let us stert on all of 
the relief. 


Mk. TOPKIS: That doesn’t help us. 


COPS, CS Tw AQ 


54 
lhbr 15 Chiantia D 274 


Q I am referring to the relief referred 


to in the paragraphs you just read. Why don't 


you take them a paragraph at a time. 
MR.TOPKIS: Mat is your question 
about paragraph A? 

Q Do you now have an opinion, Mr. Chiantia, 
as to wnether from any point of view the granting 
of that relief would be desirable or undesirable? 

A Well, I certainly want to license CBS and 
I certainly want them to pay reasonable royalties. 
When you say measured by actual use of such music 
on those programs, I'd like to know what that 
means. 

Q You are aware that CBS now pays ASCAP 
a flat sum for license to use any and all of the 
music in the ASCAP repertory? 

A I am aware there is a blanket license. 

MR. TOPKIS: That is not quite right. 
There 13 an interim fee arrangement in effect at 
the moment. Subject to retroactive adjustment and 
all other qualifications. 

A (Continuing) My answer is the same. 

I am aware that they have a blanket license, yes. 
rt CART REPORTERS 
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Q And under that license the amount of music 
used in any year does not determine the amount 
paid for that license? 

A That is correct. 

Q The question comes down to whether you 
ahve an opinion as to whether it would be desirable 
or undesirable for CBS pay for the music it uses 
in proportion to its use of tue music rather than on a 
blanket basis. 

A A great deal would depend on the terms 
anc conditions. 

Q Yes. You mean how much it paid for the use? 

A I would say whether I think it is a good 
idea or a bad idea would be determined by the terms 
and concitions on which such a license would be grant- 
ed. 

Q What terms and conditions would make a 
difference? * 

A I don't know. You tell me. You are 
seeking the iicense. 

Q You are telling me, as I understand it, 
that whether it was desirable or undesirable would 
depend upon the terms and conditions. 


A You are seeking the new kind of license, 
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so you tell me what you want. I don't know what 
you want. 

Q I am asking the guestions. 

A I am trying to answer you honestly, 

Mr. Rifkind, I am trying to answeras honestly as 
I can. 

Q As I understand your answer, Mr. Chiantia, 
you say under some circumstances it would be 
desirable and under some circumstances it wouldn't 
be. 

Precisely. 
If you sought to pay me two cents for every 
performance. I wouid find that most wueéesirable. 

Q Under what circumstances would it be 
desirable? 

A I don't know. I don’t know. You are 
seeking a different kind of license. I have never 
had any experience with that kind of license. 

I want you to set out for me exactly what you want 
and under what conditions you want it, and then 
I will tell you whether it 1 desirable or not 
desirable, as far as I am concerned. 

I can’t speak fo. ASCAP. But as far 
as I personally am concerned, in administering 
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my catalog, the MCA catalog, I would be able to tell 
you whether I think it is a good deal for me and 

my company and for my authors and composers. 

I can't now. I don't know what you want. 

Q Have you ever made that inquiry before? 

A From whom? 

Q From anyone? 

A Why should I? I am satisfied with vet we 
have now. 

Q You are aware, I take it, that CBS sought 
a change? 

A Bravo. 

Q As somecne interested in the promotion of 
the music in the MCA publishing catalog, did it 
occur to you that you ovght to find out what this 
customer of music wauted? 

A If that customer wants to use thac music, 
I think he should come to me. 

Q Well, you testified previously that one 
of the functions of a music publishing company is to 
promote the use of music. 


A Precisely. 
Q And that you send people to disc jockeys 
and you send professional men elsewhere and that you 
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go to recording compunies in an effort to promote the 
use of your music. 
A Precisely. 
Q Since you were aware that in some respects 
CBS was unhappy with the present arrangement under 
which it obtained performance licensing for ASCAP 
music, did it ever occur to yu that you might go 
to CBS and say “What is troubling you? Maybe we can 
straighten this out." 
A I have a very simple answer for that. 
I work in the context of the rules as J 
know them. I work in the context of the business 
as I know it. It is my function to find compositions 
and to exploit then. And I exploit them in the con- 
text of the experience which I have had and the 
experience which we all have. I know exactly how 
it works. If CBS has a different way of working this 
thing, let them comeand tell me. I don't kr what 
they have in mind. 
Q If tomorrow, Mr. Chiantia, CBS 
cam) to you and said "We no longer have ia ASCAP 
license. We would like to utilize music in the MCA 
music catalog on television programs from time to 


tine. We would like to obtain from you the performance 
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j. license to use that music." 

Do you see any obstacle to reaching an 
agreement between CBS and MCA on that basis? 

ii A Mr. Rifkind, if CBS were to come to me 
| tomorrow with an arrangement for the performance 

/ d h of the music in our catalogs and that arrangement 
served the best interests of the author, composer and 
| my company, I would negotiate in good faith. 
| MR. TOPKIS: Can CBS make the same state- 
li ment? 
| Q If CBS were to come to you tomorrow, 
Mr. chiantia, and say, "We are thinking of 
relinquishing our ASCAP license, we don't know whether 
we can survive as a practical matter for a 
short period of time without it, but we are trying 
| to find out, and what we want to do is obtain from 
| you an option to the right to use MCA music," 
| do you see any difficulty in granting CBS that 
option? 
| 
j} 


à I don't know, because ~- 


72 


| MR. WILE: Ob*ection to the form of the 
question. 


A (Continuing) I don’t know. 


A lot would depend on, again, the kind of deal 
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that could look forward to after the option was 
exercised, and I would want to be sure that the o i ` Ja 
wasn't being ised as a wedge for CBS 

to get exactly what it waited from ASCAP, and I 

would have to know how I could exist beyond that 

time having to licenses CBS directly, and I would have 
to know what other pcwsibilities were involved, what 
other doors would be opened. Wovid 1 then start 
licensing roller skating rinks directly? Would 

I then start licensing nightclubs directly? 

Would I tne: start licensing Joe's Hot Dog Stand 
directly? Where would it end? I'd have to knov 
all of that in front. I don't know. I he . 
investigated yet. I cannot speculate as to what 
might happen. 

Very honestly, I don’t have all the 
elements to go into the mix, my friend. I just 
don't mow. But if you are asking me whether I would 
in good faith negotiate a license with CBS if there 
were no ASCAP license, or even if there were, my 
answer to you is yes. I would be a fool if I didn't. 


MR. TOP™IS: If yauhear a knock at your 
door, don't think it is CBS -~ 


MR. RIFKIND: All right, Mr. Topkis. 
sae ois e. e aT REPORTERS 
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it would be noha in dealing with television 


performance licenses as opposed to motion pict re 
performance licenses? 

MR. TOPKIS: Just so the record will be 
absolutely clear, I take it we are all s.u.ajreement 
that the Harry Fox Agency performs. as to motion 
pictures a function only as to featured use. 

It doesn't engage in the negotiation of rights for 
them and background use. 

MR.RIFKIND: Thank you, Mr. Topkis. 

MR. TOPKIS: Is that the way you are put- 
ting your question about television? 

MR. RIFKIND: Yes. 

MR. TOPKIS: If so, fine. 

THE WITNESS: Repeat the question, please. 

MR. RIFKIND: I will restate the question. 

Q Having successfully undertaken to license 
feature performances — having undertaken success- 
fully, apparently, to license performance as well as 
synchronization rights, insofar as it has, to motion 
picture producers, do you see any reason why it 
couldn't license similar performance rights to 
television broadcasters? 


A Anything is possible, and given the right 
CONT SER AITE TS Se 
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organization ~- by the right organization I mean 
having people involved uo know what it is all 
about and who know how to conduct it, I don't see 
any reason why they couldn't do it. 

Powever, I must tell you that thera is 
quite a difference between licensing a performance 
in a feature motion picture and licensing the 
day-to-day use of compositions in television, for 
example, and the reason for that is, if I may 
volunteer it -- 

Q Please. 

A -- is that the use of feature music in 
motion pictures is rather infrequent. In addition 
to which, the demand for the music is known well in 
advance of its actual use. A producer will know 
months before he actually shoots the picture that 
he is going to need a particular composition, and 
there is ample time to get in touch with the people 
involved. It is quite a difference, Mr. Rifkind. 
But, to answer your question, I don’t see that there 
would be any difficulty in setting up an organization 
to do it, no. 


Q Aside from the volume of transactions 


involved, is that the ye” difficulty that you saw, 
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using a waiform syste of zođing. 


Q te that a subject you have discussed 
with representatives of AGAC? 

A I don't remember discussing that: with AGAC. 

Q Mr. Chiantia, I show you a document headed 
Minutes of the Council of the American Guild of 
Authors end Composers, Meeting of October 19, L971, 


and call your attention to the first paragraph of 


Do you recall having a meeting with Mr. 

Li! scu as is stated in these mini.ces? 

A I recall weeting Sliscu on many occasions. 
I don’t remember that conversation. 

Q Do you have any reason tə believe that the 
statement is inaccurate? 

A Absolutely not. 

Q Is there a regular meeting of the writer- 
publisher committec? 

A $ have already answered that question. 

Q I am not clear what the answer is. 

N vou have asked me whether the committee 
which was formed consisting of menbers of AGAC and 
NMEA meet regularly and I think I answered that 


quest on 
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That is the committee te which ka is 
referring. 
Q How often was it that it met? 
A We haven't met in some time. Wo met about 
two or three times. 
Q Over a thres-year period? 
A vas. The committee itself. 
vou are asking me about the comittee? 
Q ves. I am trying to understand what these 
minutes mean by regular meetings. 
MR. BLUMSTRIN: I think Mr. Chiantia has told 
you what his understanding is. 
How is he supposed to know about AGAC’ sS 
unčerstanding? 
MR. RIFKIND: I am trying to fand out with 
what regularity the committee meets. 


MR. KORMAN: The minutes were 1971. Why 


don't you ask about. that time? 


Q Tie minutes to which we have been referring 
say that you indiezted to Mr. Eliscu tha: you would 
call the maeti g of MRA, ASCAP, BMI and AGAC to 
adopt a procedure fer the elimination of title 


plagiarism, 


A Phat meeting was never called. 


Chientia 
Why wasa k chat meeting called? 


It just was never callec'. 


Q Have there been ny meetings between NMPA, 


ASAP, BMI and AGAS with respect. to anything else? 
MR. Rohm: Object to ihe form of the 
question. 
When? 
Copyright revisicn. 
When was the most recent meeting? 


Abeut a year and a half, two years ago. 


14.0 


meeting, to the best of 


Finkelstein, Mr. Cramer, I attended, Mr. 


Peint atzanded, I believe Mr. Wattenberg attended, not 


Sidney Wotienberg, Phil Wat-senbers. 


T don remember who elza. There ware 


ts tha Cremer to whoa you refer Milton 
Cam ꝰ 
„ presideni 


— 


subjects discussed other than copy- 


Have there been eny othor moatings that you 
can recall of chose four groups ox representatives of 
those four groups? 

None that I recall. 


Have thore been any meecings that you recall 


cing ASCAF, BMI, AGAC and NMP? 
Could you be specific, please? 
Q zou gecalj. the meeting at which there were 
revresantatives of ali four of those organizations. I 


do not want te omit the possibility of a meeting at 
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which three of the organizations “ere present bat not 
thea fowr, for exemple, MD, ASCAR and AGAC, 

A T don't remember any netting at which three 
of mos fovr were present. 

Q Woe have established thero wera moetings 
betuzen ropresontatives of two of chose four, NMPA and 
AGAC., 

128. 
What abou: NMPA end ASCO? 

A thoro wero naver moetings of NMEA and ASCAP. 

Q That ig, at any tins when you wera prosent 
o£ NiSPA? 

A Not that T remember, that’s correct. 

Q Lot me show you a document entitled, 
Agresment betwo2n Loeds Music Corporation and ASCAP, 
1965-1975, stamped “Received Novernber 16, 1965. 

To you know whose signa‘ure appears under 


Leeds Music: Corporation wacre it gays by somebody, 


your signature? 


Stanley Adams wo signed on behalf 


bay 


of ASCAP? 
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porformanes rights? 
MR. BLUMSTEIN: Objection to the form of 
the aucst:ton. 
A Yes. 
Q Did Mr. Arrow explain to you why he was 


coming to you for perfornance rights? 


2 Yes. 
Q What did you say and what did he say? 
a He indicated to me he was having sone 


Gifficulsy getting a per ormancs rights license, at 
least mating an arrangemant with ASCAP. 

Q Did he tall yo: what the nature of that 
GL1£Eiculty was? 

A Yes, as IT recall, it had something 9 do 
with not boing able to acrive at a satisfactory rate 


Aus 21 
to be paid. 


Q any otker problems? 
A Not thet I recall. 


C Did yov make any inquiry at that time with 
Esche as to what the nature of the difficulties 
batween 3M and ASCAP werg? 

A Yes, I did. 
Q What inquiry did you make and of whom? 


D T called Mr. Korman, as I recall, and asked 
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foz patuission to come ant. see Mi. Korman. 

Q Did he grant pernissio:? 

A Certainly. He is very magnanimous with 
his tim? and with his wiscion. 

Was this in late 1964? 

I can’t fix the dats. 

It was certainly before March 1965? 
Yes, before I signed that agreement. 
Did you visit Mr. Korman? 

A Yes, I did. 

Q Were you seeking legal advice from Mr. 
Korman? 

A No. 

Q What did you say to Mr. Korman and what did 
Mr. Koran say to you? 

A Very simply, i asked Mr. Korman why they 
wexe having such difficulty in coming to some agree- 
ment with Minnesota Mining. 

Q What did Mr. Korman say? 

A He told mo at that tims it was a completely 
new use in background music, that for the first time 
they wore confronted with a use in which the machine 
giving the performance wa3 being sold rather than 


leased. 
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and he hed some concern about the manner in 


which they would ke able to effect collection of 
performing fees after the initiel period of the 
contract. 
Q How long was ths initial period of the 
contract? 
A The contract which wae being proposed to ms 
at that time was about three yers. 
Q Did those probleme trcuble you? 
A I gave them a great deal of thought, yes, 
of course. 
Q gut you were capable cr solving then 
ultimately? 
MR. BLUMSTEIN: I object to the form of the 
question. 
A X thought ultimately the problem would be 
solved. 
Q 3 was it? 
BLUMSTEIN: I object to the form of the 
question. 
A unfortunately no. 
Q Did you tell Mr. Korman that you had been 


aoproachad by Mr. Arrow? 


ga 


spree 


A Yes. 


ve 
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into consideration and I told Mr. Korman at that 
tine that I was considering going into the deai. 

Q That concern, as I recall your saying, was 
thet this was a new use and that it involves the 
sale of ths machine. 

Were there any other areas of concern? 

A Well, the sale of the machine involved a 
preblem in the eventual p»licing of the performing 
rights. That was his concern. 


Q Did you suggest to Mr. Korman that ASCAP 


might undertake to police, or whatever e proper word 


is, the use of che machine after ‘the initial Pe 
or at any time? 

A At that conversat:ion? 

Q in that conversation. 

A Since they already !~ilcated te me they 
didn't look on it favc.ably, how could I suggest they 
police it? 

Q Did you at any time suggest that e might 
undortaks go police the agreement? 

A i never suggested that, no. 

Q Or to police the use? 

A I don't want to get into semantics with you. 


I did at one time ask them whether it would be 
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possibic. 

Q bt what time did you make that inquiry? 

A When the agreement which I had made with 
Minnesota ining had expired, I asked Mr. Finkelstein 
whether it would be possibie for ASCAP to collect the 
performing fees fron tho he ge of tie machine. 

Q The initial agreement was for a three-year 
period? 

A Yes. 

Q Do I understand vou to say it was not till 
sometime after March of 1968 that you mace that 
inquiry of Mr. Finkelstein? 

A Yes. 

Q What did Mr. Finkelstein say? 

A fie said ha didn't think they cculd do it. 

Q Did he indicate why they couldn’t do it? 

A Yes. 

Q What were the reasons he gave? 

A As I recall, Mr. Finkelstein indicated to 
mo at that timo it was a very difficult matter do 
police, that iż would be very costly, and thet it 


wouldn’t ba fair to the general mamb«~ship of ASCAP 


to have this expense borne by the general membership 


of ASCAP for the benefit of a selected few. 
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Q Did either you or Mr. Finkelstein suggest 
that the publishers who were involved might bear that 
expense and pay ASCAP for carrying it out? 

A No. 

Q Mr. Chiantia, let me show you a letter 
dated December 3, 1964, signed by Allen Arrow to you, 
and I ask you whether that helps you place the time 
you began your discussions with Mr. Arrow. 

A I don't understand the question. 

Q Did you receive that letter? 

A Yes. 

Q Does that indicate to you that at ieast by 


December 3, 1964, your discussions with him were 


wall along the road? 
A Oh, yes. 
MR. RIFKIND: Would you mark that 
Plaintiff'e Exhibit 88 for identification. 
(Letter dated December 3, 1964, from 
Mr. Arrow to Mr. Chiantia marked Plaintiff's 
Exhibit 88 for idontification.) 
Q Since me sale of the machine and thus 
the policing problem you foresaw was a problem at 
the outset and which you discussed with Mr. Korman 


quite early on, why is it that you did not raise 


124 
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with Mr. Finkeliste:n the cuastion of Sch! policing 


the 3M progran until 19687 


MR. BLUMSTEIN: I objec® to the form of 
that quostion. 

A As I have already irdicated to you, Mr. 
Ritkind, I had a discussion with Mr. Korman. 

At that time I esked Mr. Korman why ASCAP 
was not making the deal with Minnesota Mining. 

He axplained to me why not. At that point, 
I took it they a net going :o make the deal. Why 
at that point would I ask Mr. Pinkelstein to do 
some. ing he doesn't want to do? 

Q There are two different: questions, are 
thare not? 

One is whether ASCAP would license per- 
foxmance rights to 3M. Tre othe: is whether ASCAP 
world serve an audit function wiih respect to such 
performance rights. Those two functions can be 
separated. 

A As X understand the function sf ASCAP, 
ASCAP doas not audit without licensing. It doesn't 
audit anybody it doesn't license, in the first 
instance. 


Q Could it? 
s * * * a» 2 i. Et 
eU j x 


we ode < Cig 
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Likewise x> restauran: hypothesis? 

YOS. 

Q Is one of the functions of ASCAP to detect 
and forestell and cerminate such unauthcrized uses? 

MR. BLUMSTEIN: I object to the form of 
the cuestion. 

A Yes. 

2 Ts it ASCAP's policy when told of a 
restaurant or a barber making such unauthorized uses 
te say to the publisher that's none of our affair 
because the barber or the restauranteur never came 
to us for a license? 

MR. KORMAN: I object to the form of the 
question. 

vo shorten this, I direct the witness not 
to answer the question. 

The question that you seem to be so con- 
corned about, Mr. Rifkind, has keen answered, namely, 
whether Mr. Chiantia at some point in time had a 
@iscussion with Mr. Finselstein and what that dis- 
cussion was. 

We have covered it. It has been a 


tradition in these depositions to cover everything 


five tines, but Mr. Chiantia is a very busy man and 
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I am going to cali a halt right her on this line. 

MR. RIFRIND: I am not sure what this line 
is nor how you save Mr. Cariantie’s timo by that 
speech. 

Q Do you see any reason why an unauthorized 
use of a 3M tape by a comnercial establishment is 
amy different from any other unauthorized use of 
ASCAP music by a commercial establishment? 

A Put that way, no. 

Q Let ma show ou a document previously 
marked as Plaintiff's Exhibit 51 for identification, 
and ask you if you have seen it before. 

A Yes, I have. 


Is that your signature at the botton of the 


Yes, it is. 

Q Is this an agreament under which 3M under- 
took to pay Leeds and Pickwick $15,001 as a consulta- 
tion fec? 

MR. BLUMSTEIN: Objection to the form. 

A It is. 


Q What was the service rendered by Leeds or 


Pickwick or by you which led to that agreement: or 


which was performed pursuant to that agreement? 
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publishing, records, television, many areas. 
Q Ro you know a gentleman named Lou Levy? 
A 
Pano is Mr. Levy? 
My. Levy was the president of Leeds Music. 
Is Lou his proper first namo? 
L-o-u. 
Q Was he president of Leeds Music prior to 
its acquisition by MCA? 
A Yes. 
Q After the acquisition by MCA of Leeds, what 
was his position? 
A Vice president. 
Vice president of 
Leeds Music. 
You told us yisterday MCA acquired Leeds 
January i, 1965. 
A That's corrast. 
Q So that you: discussions with Mr. Arrow 
with respact to 3M p-ecedad that acquisition? 
A That's cc :rect. 
Q Followirs the acquisition, did there 
come a time when bx. Levy ox Mr. Adams expressed to 


you concern as t: the desirability of the negotiations 
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you were engaged in with IM? 

A 1 don’t think I understand that question. 

Q im I right in thinking there was a 
reorganization in some sense of the management 
structura which Lezds was part of on January l, 1965? 

A Only in that I was now required to report 
to Berle Adams rather than to Lou Lévy. 

Q Prior to January 1, 1955, had you discussed 
with Mr. Levy your negotiations with 3M? 

A Yos, I had. 

Q Bad h? expressed any opinion about them? 

Yes, he did. 


What opinion did he express? 


Q 
A He thought we should g ahead. 
Q 


After January 1, 1965, did he express to 
you any doubt as to his original opinion? 
A No, he thought ihe deal shoulc be made 
and he thought ASCAP would eventually make the deal. 
Q Did he think tha deal sould be made by 
Leeds or Pickwick? 

A He thought a deal should be made, yes- 
But he was still holding zo the nope ASCAP would 
come to some arrangement vith Minnesota Mining. 


Q Hare you were late 1964, early 1965, 
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necotiating a direct arrangement with 211. 

ite. Lavy, as I understand it, was hopeful 
thet as anASCAP arrangement ~~ 

A 1965, after January 1, 1965. 

Q 1965 — 

A january l, 1965. I can't fix the 
time exactiy but sc stine ue came to ne and said, 
"tT think ASCAP is going to make a deal. Why don’t 
we hold off and see what happens?" 

What is generally what he said. 

Q Did he explain to you what the basis of 
the hopo was? 

A No. 

2 Did you ask nin? 

A Yes, I did. 

Q lie would not tell you? 

A Not that he would not tall me. He didn’t 
quite comprehend. 

Q He did not comprehend your question? 

A He did not give me an explanation which 


mača any sanse to me at ths time. 


Q bid he indicate to you thet he had spoken 


to anyone cise with respect to whather or not ASCAP 


would make a deal with 3M? 
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A Me apparantly had spoken to soneone else 
but: I don't remember who. 

Q Did he sey to you he hed spoken to anyone 
elize? | 

A He must have got en the information 
somewhearc. 

Q Dia he indicate to you that he had been in 
touch with anyone at ASCAP? 

A Ha was a member of the board of ASCAP. 

Q Did he indicate to you that the basis for 
hie view was whet he had hard or had been told at 
tho ASC board? 

A No, he did not. 

Q Or by other members of the ASCAP board? 


Perhaps. 


Q Perhape ho indicated that to you? 
A 


Yes. I don't renember. 
Q Did you end Mr. Levy and Mr. Adams discuss 
tho 3M nagotLlations? 
A Never tocether, no. 
Did you and Mr. Adams discuss zhen7 
Yes. 
This would be after January 1, 1965? 


Right. 


moleb Chiantia 

Q What view did Mr. Adams express? 

A Mr. Adams gaid to me, if it is possible 
that ASCAP could license, I prefer that they do it. 

I told Mr. Adams at that time, I didn't 
think that ASCAP was going to license. 

Q bid Mr. Adams indicate to you why he 
preferred it that ASCAP did the licensing? 

A No, not exactly. 

Q Did you believe thet you knew why Mr. 
Adams preferred to have ASCA! do the licensing? 

MR. BLUMSTEIN: Ob: ect to the form. 

No. 

Did you ask him why do you prefer that? 
Will you give me a moment to think about it? 
Sure. 

A I really don't rem mber. 

Q At this’ point in time, that is the time of 
your discussion with Mr. das, you were on the road at 
least to reaching an agreene t with Mr. Arrow? 

A That's correct. 

Q On terms which you regarded as attractive? 


A L thought so, yes. 


Q Did you have any reason to believe that the 


terms which ASCAP might ultimately reach with 3M would 
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be more attractive for Leeds or Pickwick? 

A Did I personally have that impression? 

Q Yes. 

A No, I never had that impression. 

Q Did you have the impression that they would 
be less attractive? 

A I had no impression. I was satisfied with 
the deal that Minnesota Mining, that was given to me 
and I was satisfied ASCAP was not going to make the 
deal. 

think I have answered that question. 

Q Did you say in words or in substance to 
either Mr. Levy or to Mr. Adams, "Since I have no 
reason to believe that ASCAP i3 going to produce a 
better deal for me, I think we should go forward with 
this deal,” that is with the direct deal between 
Leeds, Pickwick and 3M? 

A My recollection is that in discussing this 
with Mr. Adama, I indicated to Mr. Adams my opinion 
that this waz a guod deal, thet this was something we 
should cet involved in. That“ 3 it. 

Q Did you believe that it was a good deal 
because it would be a profitabie deal for Leeds? 

A Yes. 
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Q And for Leeds authors and composers? 

A Of course. 

Q Did you suggest to Mr. Adams or to Mr. Levy 
that you would be derelict 1. your dut not orly to 
your own company but also to the authors and composers 
it repi sented and published if it didn't press ahead 
and make this deal? 

A I don't have that same flair for the 
dramatic that you do. 

I merely told Mr. Ade ms I thought it was a 
good deal and we should make it. 

Q Do you recall attending a meeting attended 
by Mr. Adams, Mr. ARrow and yourself? 

A Yes, I do. 

Q Do you recall about when that meeting 
occurred? 

A Sometime after January. 

Q Would it be late January 1965? 

A It could have been anytime prior to the 
actual signing of the agreement. I just don't 
remember. 

Q What was the occasion fox that meeting? 


A I told Mr. Adams that if he really feit 


there was a possibility ASCAP would make the deal. I 
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would suggest he speak to Mr. ARrow and get Mr. 
Arrow's point of view. 

At the same time, he could avail himself 
to the opportunity of listening to Mr.Arrow relate 
the wonders of this deal, which we did. 

Q At the time of that meeting, did you 
understand that Mr. Adams was considering not 
,xoceeding on a Loeds-3M arrangement? 

A I would asswre he was co.sidering that. He 
was also considering doing it as well. 

Q At that meeting with Mr. ARrow, did Mr. 
Arrow say, in words or in substance, but we already 
have a deal, so why are we dcing this? 

A I wouid relate to you what I remember of 
that meeting. 

IL asked Mr. ARrow for the meeting. Mr. 
Arrow nade an appointment, we went to see Mr.Arrow. 
I explained to Mr. Arrow the purpose of our visit. 

Mr. Arrow at that point said, if it is 
in any way going to embarrass Mr. Chiantia, we will 
forget the oral agreement that wa have reached. 

I said that that would not be necessary, 
that that was not the purpose of the meeting. The 


purpose of the meeting was for him to express tn^ Mr. 
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Adams his opinion as to the possibility of making 
a deal with ASCAP and to express to Mr. Adams his 
feeling for the deal, which he did. 

Q Why did Mr. Arrow, if you know, suppose 
that it might be a source of embarrassment to you? 

A I don't know. I think you should ask Mr. 
Arrow that. I think Mr. Arrow was being very friendly. 


Mr. Arrow is a very good friend of mine and I had just 


joined MCA and Mr. Arrow was very happy about that 


and foresaw a brilliant future for me, and he didn’t 
want to do anything to embarrass me. 

That is a natural concern of one friend to 
another, which I appreciate very much. 

Q Did you discuss the oral understanding you 
had reached with Mr. ARrow with any other publishers 
or their representatives? 

A Yes. 

Q With whom did you have such discussions? 

A Mr. Leon Brettler, and many other publishers, 
Mr. Geroge Joy, Eddy Joy, Richard Rosenthal, and 
there were others. 

With what company was Mr. Rosenthal? 
Mills; and many others. 


Can you remember any others? 
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A There were others, many others. I don't 
remember the extent of my conversations with all of 
them but there were others. 

Q pid you ever discuss the 3M program with 
Mr. Ricketts? 

A No, I don't remember that. 

Q Did you discuss . with anyone from 
Chappeil £ Company? 

A I really don't remembec. 

Q Did you discuss it with Mr. Wattenberg, 
Philip Wattenberg? 

A Yes. 

Q Is he counsel for Chap 11? 

A At that time, yes. 

Q What was the nature and substance of your 
conversation with Mr. Wattenberg? 

A I told him I thought it was something I 
should get involved in and I was going to get 
involved. 

Q What did Mr. Wattenberg say to you? 

A He said it was very interesting and 


attractive, and he had the same feeling I had about 


what was coing tc happen at the end of the three- 


year period. 
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Q Which was? 

A Effectively policing and collecting the 
performing fees which would have been due at that 
tine. 

Q I didn't understand the beginning of that 
answer. 

A fils concern was that et the end of the 
initial period, the responsibility for the licensing 
and collection of performing fees would devolve upon 
us and he wondered whether we would be equipped to do 
it properly, which was the concern of everyone. 

Q Did he indicate to you how he had resolved 
that question in his own mind? 

I don't know that he resolved it. 
Did he say anything else? 


Nut that I recall. 


O > O > 


pid he say to you that it was a mistake 
for Leeds to enter into the arrangement, in substance? 

È No, I don't think so. 

Q Did any publisher, any representative of 
any publisher with whom you spoke indicate to you 
that he thought it a -istake to enter into this 
arrangement with 3M? 

A There were obviously publishers who thought 
SOUTHERN DISTRICT COURT REPORTERS 
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it was a mistake, and obviously some of thm must 
have expressed it to me. 

Q We deal in the obvious. Can you remember 
any publisher who expressed that way? 

A Jack Bregman. 

Q With which company is he? 

A Bregman Vacco & Conn. 

Q What did Mr. Bregman say? 

LY Mr. Bregmn got very emotional about it and 
said it was a mistake, gave no real reasons. 

Q Can you elaborate on what it is he did say? 

A He just said it was a mistake. 

Q A mistake in what respect? 


A mistake to leave ASCAP and license on 


A 
our own. 
Q 


Did he say why it was a mistake? 

a He gave me no good reason. If he gave me 
a good reason, I might have followed him . 

Q Did he ive you any bad reasons? 

A Obviously he gave me bad reasons because 
I made the deal. 

Q What were the bad reasons he gave? 

A don't remember. As I told you, I don't 


remember what his reasons were, good or bad, they 
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didn't affect my judgment one way or the other. 
Q The question is, you recall he didn't 


give you any good reasons. Can you recall any of 


the reasons he gave you? 

A It was a mistkae to license individually, 
that we would have trouble in ef fectivoly doing so, 
and where was it going to stop,if you license this 
individually, you have to license everything else 
individually. That roughly was the aryumunt, and 


I don't buy that argument. 
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Can you remember any other publisher who 


expressed a similar view? 


A 
similar. 
Q 


I don't remember,but they would have been 


Do you recall that there were other publish- 


ers who expressed views similar to Mx. Bregman? 


A 


Yes, but I just don't remember who they 


were. There was a lot of talking going on that time. 


I just don't remember. 


Q 


meeting? 


A 


Q 


meeting 


with Mr. 


Did you ever discuss this at an ASCAP board 


No, I did not. 


Were you ever present at an ?SCAP board 
at which it was discussed? 
No, I was not. 


By "it" I mean the entire subject of 3M's 
No, I was not present at any such board meet- 


Prior to 1968 did you aver discuss the matter 
Finkelstein” 
No, I did not. 


Other than the conversation with Mr. Korman 


KX 
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Q At any of Nees meetings did any of those 
in attendance other than Mr. Pinkelstein and Mr. 
N 


Korman expresè any view on the desirability or unde- 


sirability of direct \\icensing of 3M? 
. 


R No. 

Q You said before you had discussions with 
3M with Mr. Bregman? 

A That is correct. 

Q Did you have many euch discussions? 

A Yes. 

Q What was the subject matter of those dis- 
cussions? 

A Again, we had decided that it was a vory 
attractive deal, that it could in the long run pro- 
duce for us a great deal of money, and that it was 
in fact a new use and that we should at least try 
„t on an experimental baris. 

I think we both came to these conclusions. 
We decided we were going to go into the program. 

Q bid Mr. Brettler express to you any view 
as to how much moncy it might produce? 

*. Not that I recall. 

Q Did you express to Mr. Brettler any view 


or estimate as to how much money it might produce? 
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That would have been completely specula- 


You testified just a moment ago that you 
and Mr. Brettler agreed or shared the view that it 
would produce a lot of money? 

A Yes. 

Q What do you mean by a lot or what did you 
mean by a lot? 

Two, three, $400,000, $500,000. 

For Leeds? 

That's right. 

Q And a like amount of money for Shapiro 
Bernstein? 

A Depending on the number of uses, yes. 

Q Did Mr. Brettler ever say to you in your 
conversations with him about 3M that he had been 
in communication with other publishers about 3M, 
in substance? 

A He certainly would have spoken to other 
publishers but I don't remember specifically, no. 

Q Did he ever say to you that he was chas- 
tised, criticized by other publishers because of 
his willingness to enter into an agreement with 
3M? 
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A Z don't think chastised is a proper tern. 


As I indicated earlier eome publishers 
thought we were making a mistake; Jack Bregman 
was one. I think that is about the extent of it. 

Q You Rad an experience with Mr. Bregman which 
you described in which Mr. Bregman you said was 
somewhat emotional about the subject. 

In comparing notes as it were with Mr. 
Brettler did he indicate to you he had similar 
experiences with other publishers? 

A But hardly chastisement. Mr. Bregman 
was not only one of my strongest champions as pres- 
ident of the National Music Publishers Association 
but also elected me to the board of ASCAP. 

I hardly think that would have happened 
if Mr. Brettler was chastising me. 

Q I take it he ís a friend and admirer of 
yours? 

A I hoped he was, yes. 

Q Prom friends, words of criticism come more 
heartily? 

A I admit he criticized me for it but I would 


hardly say he chastised me for it. 
Q Did he indicate to you -- did Mr.Brettler 
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indicate to you he had been criticized by other 
publishers? 

A He certainly would have been. I just don't 
remember the circumstances. 

Q Do you remember whether he indicated that 
to you? 

A Yes, it seems to me that came into the 
conersation. I must have told him at that time 
Mr. Bregman had criticized me. 

Q Do you recall whether Mr. Brettler identi- 
fied anyone in particular who was critical of him 
in connectionwith 3M? 

A No, I don't. 

Q Did you ever have orally or in writing 
any communicationwith any writer or composer con- 
cerning 3M? 

A I don’t remember. 

Q Did you have any communication with AGAC 
with respect to 3M? 

A I don't remember that. 

Q Let me show you a letter dated November 
15, 1965, from the American Guild of Authors land 
Composers to publishers digned by Burton Lane, pre- 


viously marked as Plaintiff's Exhibit 27 for 
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to you? 

A Yes, as I have already indicated Mr. 
DeFreitas took the point of view that 1 did not 
have the right to license these performances. 

Q Was the solution that you reached by which 


you paid PRS rather than the publisher a compromise 


position? | 


MR. BLUMSTEIN: 1 will object to the form 
of that question. 

A I don't know that it was a compromise, but 
we didmake that agreement. 

Q Let me show you a letter which has pre- 
viously been marked as Plaintiff's Exhibit 65 for 
identification, dated March 2, 1967, addressed to 
Mr. Arrow and Mr. Chiantia, on the lotterhead of 
Shapiro Bernstein, and the enclosure thereto, and 
ask if you have seen those before. 

Did you receive that letter at or about 
March 2, 1967? 

A I remember it very vaguely. 

Q The letterhead on the letter of Shapiro 
Bernstein is signed Leon Manchester. The last 
sentence of the letter says: 

"If any further deletions (which I think 
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refers to deletions in the letter enclosed) are 
required, please contact my legal representative, 
Judge Mfkind.“ 
What did you understand ali that to mean? 
A When you point out to me Leon Manchester 


it should give you some idea of the character of 


Mr. Brettler. He is, to put it very kindly, a 


card. 

Q Did you have any understanding as to what 
that reference to Judge Rifkind and Leon Manchester 
might mean? 

A No, absolutely not. As a matter of fact, 
I don't think Judge Rifkind was our counsel at that 
time. 

Q Did it occur to you at the time that Mr. 
Brettler was referring to the William Manchester 
book about John F. Kennedy and its revisions and 
litigation involving it brought by Mrs. Kennedy? 

MR. KORMAN: Since we are now at 25 minutes 
to one and this is about the record for me in terms 
of irrelevance of the questions and issues in this 
lawsuit, I am going to direct you not to answer, 
and let's go to lunch. 


MR. RIFRIND: i can resolve the relevance 
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in about one minute. 

MR. KORMAN: On that representation I will 
withdraw my objection. 

Q Does it now occur to you? 

A As I say nothing that Mr. Brettler would 
heve written in a letter would have surprised me. 

Mr. Brettler is a very humorous, very 
funny fellow, has a tremendous sense of humor. 

Q What I am really trying to figure out other 
than trying to figure out what Mr. Brettler does, was, 
was the enclosure which is a letter directed to 
Mr. DeFreitas-- 

MR. KORMAN: Written by Mrs. Kennedy. 

Q — a draft or the result of a series of 
drafts which had been worked over, revised from 
time to time by you or Mr. Arrow? 

A I don't think the letter suggests that at 
all. I don't know how many times Mr. Brettler 
revised that. The letter itself suggested this 
was a draft of a letter which he intended to send to 
Mr. DeFraitas. 

Q He says, “Enclosed is a revised letter 
along the lines suggested by Sal.” 


A IT am not aware there ir a letter which was 
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Oh, yes. Of course. 
Q If the terms that ASCAP granted were less 


favorable than those you had negotiated on your own, 


why did you not seek to negotiate directly on your own? 


MR. KORMAN: Objection as to form. 
A I don't think they were less favorable, If 
you are asking why I did not negotiate direccly, I 
will tell you why once again: because my worst fears 
had been realized. At the end of the year, we were 
faced with a situation where people were using our 
compositions and not paying performance licenses. 
Q Were such unauthorized uses ever detected 
by ASCAP investigators? 
MR. KORMAN: Objection. 
Not that I know of. 
Did you ever make inquiry? 
A I told you I had a conversaticn -- 
Q My question is: Did you ever make inquiry 
as to whether or not unauthorized uses had in fact been 
discovered by ASCAP? 
A No; I did not. 
Q Why not? 
A Because, as I already told you, I had a con- 


versation with Mr. Finkelstein. Mr. Finkelstein 
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indicated to me he did not think it was fair or right 


or profitable for ASCAP to go ahead and license these 


performances. I accepted his reply as being reasonable. 


Q If I told you that ASCAP investigators did 
in fact detect and report to ASCAP unauthorized uses 
by 3M customers, would you regard it as a burden for 
ASCAP, having those reports, to call chem to your at- 
tention? 

MR. KORMAN: Objection to the form. 

A If ASCAP did in fact have information -- by 
the way, it would be the first time I heard about it -- 
I don't think -- that is a matter of whether it would 
be a burden for us or not. I don't think they have an 
obligation to tell us. I have no idea they did. Did 
they? 

Q I do not know. All I am trying to find out 
is: If they had the information or some information 
as to uses of 3M tapes, what problem, what difficulty 
would it be for whoever the administrative personne: 
are at ASCAP to forward that information to you? 

A I don't know that it would be difficult at 
all. I just have no knowledge. 

Q Do you see ar reason why it would take more 
than a letter? 
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A No. 

Q Did you understand Mr. Finkelstein to be 
saying that, “Even if we should detect unauthorized 
uses, we will not call them to your attention, because 
that would be giving you an unfair advantage"? 

A Absolutely not. 

Q Well, then, what was it that Mr. Finkelstein 
though. ASCAP should not do? 

A I have already testified to that. 

Q Why don't you tell me again? 

MR. BLUMSTEIN: I think you have really been 
through that a couple of times already. I just don't 
see any reason why you have to go through it again. 

I will object to the question and instruct 
the witness not to answer, on the grounds that the 
question has been asked a number of times and answered 
a number of times. 

Q Does Leeds or do any of its affiliates receive 
distributions from ASCAP in respect of the M-1200 taves? 

A I don't know whether they received any, but 
in the normal course we should certainly receive them. 

Q That arrangement has been outstaading since 
about 1968. I should think in the normal course you 


should have already received that. 
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publishers get A from other sources. They 


sometimes buy them from corporations. They buy them 
overseas. They buy them from other publishers. They 
buy them from groups, the so-called self-contained 
group, a performing group which writes and records and 
preduces its own material. 

There has been a tremendous change in the 
taste of the public. You could no longer today, for 
example, called "Ah, Sweet Mystery of Life”. 

These are the changes to which I have referred. 
There has been a tremendous change in our industry, 
as there has been a tremendous change in all other 
industries in the American culture. 

Q Believe me, nothing in my question was in- 
tended to suggest that the changes have been netarious, 
Mr. Chiantia. 

A I would have thought that was obvious. The 
changes, I Lean. 

Q I am a newcomer to this field. Be patient, 
Mr. Chiantia. 

A Thank the good Lord for that. 

Q You say those changes have been at nded 
by conflict and tension at times. Conflict between 


whom or what, and tension between what opposing forces? 
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A A lot of this was poetry. You understand 
this? 

I had not understood you were a lyricist. 

A frustrated one. 

To get to a case almost directly in point, 
you were happy to remind me of some conflict that 
apparently existed with respect to the Minnesota Mining 
Company. This might be one of the things to which I 
am referring. 

Any new development which calls for a new form 
of licensing always gets the writers a bit concerned 
that their best interests are not being safeguarded. 

It is my honest understanding that most music 
publishers do everything they can to safeguard the 
interests of composers. If you know the history of the 
music business, you know that there has been conflict 
between writers and publishers. It would be a mistake 
Cor you to assume that there is any kind of homogeniety 
or that there is any kind of monolithic group composed 
of authors, composers and publishers. It ain't! 

Q You say, "Let us meet our problems and our 
adversaries together and dxaw strength from our common 


cause." I am interested in the reference to the word 


"adversaries". I texe it you did not mean to that 
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word adveraaries“ to indicate authors“. 
A Ne. If I am speaking to authors and composers 

I would hardly imply that authors are our adversaries. 
It is very clear who our adversaries are. Our adver- 
saries are those who wish co take advantage of us and 
take less than we deserve. 

In this case, CBS might be described as an 
adversary. 

Anyone other than CBS? 

Yes. I could give you a long list. Record 

Graphic infringers. 


You have placed CBS in a very unattractive 


I did not mean to place them in the company 
of thieves. Somebody else said that. 

Q Did you mean to place CBF ‘» the category of 
those trying to give publishers, authors and composers 
less than they deserve? 

MR. KORMAN: He siad, in this case, meaning, 
I take it, this litigation, CBS might be considered 
an adversary. 

MR. RIFPKIND: I don't want speeches from 
you at all, Mr. Korman. This witness is represented 


by Paul, Weiss and Simpson, . ar. I will not be 
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confronted by three lawyers continuously interru i~t 
my questioning. I will not have speeches fre ; <., if 
ycu want, I will go to court right now. 
MR. KORMAN: Read the question back. 
(the pending question was repeated by the 
reporter.) 

A No. If you recall, I specifically called 
CBS an adversary. 

Q Yes. And then I asked you what the term 
“adversary” embraced in the context of this memoraadun. 

A Don't we hear of 4 case where CBS is trying 
to get music for as little as possible, and we as 
publishers, authors and composers want to at as much 
as possible? In that sense, aren't we ad vwrs4s: les? 

Q In that sense, every user is an adversary. 

A Yes. Right. 

Q Without users, I take it authors, composers 
and publishers would be out of business. 

A I beg your pardon? 

Q Without users who paid for the use of music, 
there would be no music publishers and very few writers 
and composers. 

A Mr. Rifkind, do you want to get into a 


philosophical iscussion or do you want to ask me some 
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questions? 
I have already Indio. ted to you, your question 

was — May I see the letter again? 

(Document handed to the witness.) 

A (Continuing) I had no idea I was such a great 

poet that my language inspires you to ask questions 
the answers to which, it would seem to me, would be 
terribly obvious. 

I have already indicated to you there are 


people who would seek to make use of our music without 


properly compensating us for it. I will rest on that 


answer. 

Q Is that whom you meant by “adversaries” when 
you wrote that statement? 

A Anyone who seeks to lower the rate we feel 
we should be getting for our material is an adversary. 

Q Including CBS? 

5 Including CBS. 

Q Have you ever encourtered a user of music 
who wished to pay you more than you had asked for? 

A Oh, happy day. I can't recall any. 

Q In substance, aren't you saying that all 
users of music are your adversaries? 


A Don't put words in my mouth, Mr. Rifkind, 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FVAEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 74580 


map 
please. 

Q I am trying to find out what distinguishes 
CBS from other users of music. 

R Tou are zeroing in on CBS. I an not. CBS 
is in this particular case an adversary. I consider 
them to be an adversary. How many more times can I tell 
that to you? For whatever reason it may be, they are 
my adversary in this case. They are suing me. 

You might recall my other business associates 
don't sue me. Mr. Rifkind, I like to think of all 
users as my customers. When a customer turns around 
and sues me, do you expect me to consider that a 
friendly act? He is my adversary. Until that tir», 
he ís my customer. When he sues me, he is my adversary, 
not my customer. 

I hope I have made that plain. Please let’s 
get on to another question. 


Q Mr. Belnick has supplied us with a schedule 


showing the distributions received from ASCAP by the 


Leeds group of music publishers, the CBS credits and 
total credits at ASCAP for that group for the years 
1967 to 1972. 

I ask you to look at that and tell me whether 
you believe it is reasonably -- 
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ing the price of a music publishing company? 


A Yes. There is a rule of thumb which is 
commonly bruited about in the music business, but it 
ie no more reliable than the one that you can use four 
bers of music without fearing an infringement clain. 

Q . What is che rule of thumb commonly bruited 
about? 

A Ten times your performance earnings, seven 
and a half times your retained royalties. Take your 
pick. There are all kinds of old saws. 

Q When you say “performance earnings", does 
that mean especially ASCAP and BMI distributions? 

A Whatever performing royalties you receive. 
If you are a member of both, it would be a multiple 
of those royalties. Publisher's share. 

Q It does not include earnings on mechanical 
rights, that formula? 

A As I told you, there is also one that takes 
into account the mechanical earnings. I said seven 
and a half times. Any multiple. Seven and a half, 
eight and a half, five times, four times. 

Retained royalties could refer to mechanical 
royalties after payment to the writers and performance 
royalties. Some ever include sheet music. 
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Q In preparing your bid for Chappell, what 
factors did you take into account? 

* We took into account what use we could 
make of it. We took into eccount how much we could 
further exploit the italog, whether our expertise would 
in fact increase the revenue. 

We made an estimate as to whether Chappell 

had properly administered the catalog in the last five 


or eix years, thereby reflecting itself in the earnings. 


We made a determination as to the value of the catalog 
in terms of how long it might last. We evaluated the 
compositions in the catalog individually. 

We made a study of the period of time for which 
the copyrights were still to run, the important com- 
positions. 

There are many things you look into. I am 
available as a consultant if you want my help. 

Q Do you know, or did you know a gentleman 
named Arthur Israel? 

Yes. 

Am J. right that he is deceased? 

Yes. 

Who was Mr. Israel? 


Let me get this as correct as I can get it. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y. N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


Chiantia o 329 200 


Mr. Israel was an executive of Paramount 
Pictures. He also had the responsibility for over- 
seeing the conduct of the affairs of the music companies 

“which belonged to Paramount Pictures. 

At that time, I believe they would have 
been famous in Paramount. 

Arthur Israel wae also, for a very short 
period of time, the president of what was then the 
Music Publishers Protective Association. 

When did Mr. Israel did? Do you recall? 

I don't remember. 

Was it about 1965 or 67 

I would say about '65, 66, yes. 

Q Did you ever discuss the 3M program with 
Mr. Israel? 

A I must have, 

Q Do you recall the substance of that discussion? 

A No. It would not have been any different 
from the conversations I had with anybody else. 

Q Do you recall whathis view was? 

*. T really don't remember. I don't even remem- 
ber whether they went into the program or not. 

Q They did not? 

A They dia not. 
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MR. BLOMSTEIS: We are talking about the 
700 series, correct? 
MR. RIPKIND: Correct. K 

Q With that information, do you recall whether 
he expressed a negative view to you about the 3H 
progran? 

A I really don't remember what his point of view 
was. Since they did not go into the program, they 
mast have expressed something negative, some neat! 
point of view. But I really don't remember. 

Q You mentioned before lunch some conversations 
with Mr. Bregman. 

N Yes. 

Q You told me at the time what his firm was. 
Could you tell me about 

A Vacco and Conn. 

Q Yesterday I asked you whether if CBS were 
to come to you and explain to you that it had no ASCAP 
license and wished to obtain performing rights from 
you Zor use on television, you would be happy to 
negotiate with them. I recall that you said you would 
certainly negotiate in good faith. 

Do you suppose that you would license CBS 


x KX 
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